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The following index and digest contain the legal items which have appeared in The 


Banking Law Journal during 1937. 


The entire arrangement, including the numbering of the sections, follows the plan of 
the fourth edition of the Banking Law Journal Digest. The Digest, together with the 1938 
Supplement, in their 850 pages, contain the digests of more than 10,000 banking decisions 
which have been published in The Banking Law Journal from the time of its establishment 


in 1889 down to December, 1937. 


ACCOMMODATION PAPER 


Accommodation paper of married 
women. 


§ 39. 


Under the laws of Massachusetts, a 
woman may become liable as accommodation 
maker on her husband’s note. If a note is 
signed by a married woman in Massachu- 
setts and sued upon in another state, its 
validity is determined by the Massachusetts 
law. Nonotuck Savings Bank v. Norton, 
Maine, 189 Atl. Rep. 829. 54 B. L. J. 399. 


§ 41. Liability to party accommodated. 


One who indorses a note for the accom- 
modation of the payee, after the delivery 
of the note to the payee by the maker, will 
not be liable to the payee on the note, even 
though the indorser owns the majority of 
the stock of the corporation which signed 
the note as maker. Western Hardwood Lum- 
ber Co. v. Superior Furniture Manufactur- 
ers, Calif., 63 Pac. Rep. (2d) 828. 54 B. 
L. J. 402. 


§ 42. Liability to parties other than the 
one accommodated. 


A person indorsed a note payable to and 
held by a bank at the request of the bank’s 
cashier “so it would look better for the 
bank.” The indorser received no considera- 
tion for his indorsement. It was held that 
he was an indorser for the accommodation 
of the maker and, as such, was liable to the 
bank, or to its receiver after the bank’s fail- 
ure. Pirtle v. Johnson, Kans., 64 Pac. Rep. 
(2d) 2. 54 B. L. J. 309. 


§50. Note given to deceive bank examiner. 


A person who indorses a note payable to 
a bank at the request of an official of the 


bank, so that the note “will pass the bank 
examiner” will be liable on his indorsement 
even though he is given to understand that 
the bank will not attempt to enforce the 
note against him. First National Bank v. 
Parks, Ala., 170 So. Rep. 80. 54 B. L. J. 53. 


A person who signs and delivers a note 
to a bank, which can be used as an appar- 
ent asset of the bank, will be liable on the 
note in spite of the fact that the bank, at 
the time of taking the note, agrees in writ- 
ing that the note will never be enforced 
against the maker. Mount Vernon Trust 
Co. v. Bergoff, N. Y., 5 N. E. Rep. (2d) 
196. 54 B, L. J. 150. 


A person who signs a note payable to a 
bank and delivers it to the bank for the 
bank’s “temporary accommodation,” will be 
liable on the note upon the failure of the 
bank even though he received nothing from 
the bank in return for his note. Brand v. 
Korth, Tex., 99 S. W. Rep. (2d) 285. 54 
B. L. J. 216. 


A person, whose signature appears as co- 
maker on a note held by a bank, will not be 
permitted to defend an action on the note, 
brought after the insolvency of the bank, by 
saying that he received no consideration for 
signing the note but that he signed it at the 
request of the cashier because the bank was 
being examined and his signature would 
make it possible for the note to pass the 
bank examiner’s scrutiny. First National 
Bank v. Brownson, Tex., 106 S. W. Rep. 
1076. 54 B. L. J. 733. 


A bank director gave to the bank his note 
secured by collateral, to be used as an ap- 
parent asset of the bank for the purpose of 
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improving its financial standing. He re- 
ceived no consideration for the note and it 
was agreed that no interest would be paid, 
that the collateral would be returned when 
the impairment in the bank’s capital was 
removed and that the note would not be en- 
forced unless the bank went into liquidation. 
This agreement was ratified by the directors 
and stockholders of the bank. It was held 
that the director was nevertheless liable on 
his note. Lawrence-Cedarhurst Bank v. 
Ruth, 294 N. Y. Supp. 810, 54 B. L. J. 535. 


Where a person gives his note to a bank, 
of which he is not a stockholder or officer, 
without receiving any value for the note and 
solely for the purpose of making the bank’s 
assets appear sound to the bank examiner, 
the bank will not be permitted to enforce 
the note unless the bank is insolvent and 
the rights of its creditors are involved. First 
National Bank v. Stephen, Ill., 9 N. E. Rep. 
(2d) 653. 54 B. L. J. 753. 


AGENTS 
Signature by agent, see § 1284. 


§56. Agent’s authority. 


Payment for goods to an agent who is 
authorized merely to take orders, but not to. 
make collections, does not constitute pay- 
ment to the principal. The principal may, 
however, by his actions, ratify a payment 
which has been made to an unauthorized 
agent and he will be bound by such ratifica- 
tion even though the agent does not account 
to the principal for the money received. 
American Cast Iron Pipe Co. v. American 
Railroad Co., 87 Fed. Rep. (2d) 250. 54 
B. L. J. 328. 


An agent, authorized to sell stock of a 
corporation, told the prospective purchasers 
that, if they bought any of the stock, they 
could have their money back whenever they 
asked for it. He had an officer of the cor- 
poration write a letter to this effect to the 
prospective purchasers. The sale was made 
and subsequently the price of the stock 
dropped. It was held that it was written 
within the apparent scope of the agent’s 
authority to make the agreement and that 
it could be enforced against the corporation. 
Wright v. Iowa Power & Light Co., Ia., 
274 N. W. Rep. 892. 54 B. L. J. 835, 878. 


ALIENS 


§61. Action by or against alien. 


An alien, although illegally in the United 
States, may maintain an action in the courts 
of this country to recover damages for in- 
juries due to the negligence of another. 
Congress, which has exclusive jurisdiction 
over aliens in the United States, has pro- 
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vided penalties of fine and imprisonment 
for aliens who illegally enter the country 
but it has not provided they shall be barred 
from access to the courts or otherwise de- 
prived of civil rights. Martinez v. Fox Val- 
ley ee Lines, 17 Fed. Supp. 576. 54 B. 
L. J. 392. 


ALTERED PAPER 


$62. Alterations held immaterial. 

The payee of a check, C. D. Blair, altered 
the check by adding the words “and Com- 
pany” to the payee’s name. He then trans- 
ferred the check to C. D. Blair and Com- 
pany for value and it was paid by the 
drawee bank. It was held that this altera- 
tion was immaterial and that the drawee 
bank was not liable to the drawer of the 
check for having paid it. Sundial Construe- 
tion Co. v. Liberty Bank, 292 N. Y. Supp. 
87. 54 B. L. J. 383. 


§ 63. Material alterations. 


A writing signed by the defendant guar- 
anteed payment for goods to be sold by the 
plaintiff to a customer. It also guaranteed 
payment of the customer’s existing indebted- 
ness “within days from this date.” 
Later an employee in the plaintiff’s credit 
department inserted the figures “280” in the 
blank space. It was held that this was a 
material alteration which rendered the en- 
tire guaranty, not merely the part referring 
to existing indebtedness, void. Morley- 
Murphy Co. v. VanVreede, Wis., 269 N. W. 
Rep. 664. 54 B. L. J. 59. 


ASSIGNMENTS 


Forms of assignment. 

Brief statement of the law applying to 
assighments and forms of assignment. 54 
B. L. J. 185. 


Notice of assignment. 


Under the laws of Georgia, Code 1933, 
§ 25-319, an assignment or purchase of 
wages is not valid unless the assignee or 
purchaser gives notice thereof to the em- 
ployer within five days after the sale or 
assignment. National Finance Co. v. Citi- 
zens Loan & Savings Co., Ga., 192 S. E. 
Rep. 717. 54 B. L. J. 942. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


HOLC subject to garnishment process. 

The Home Owners’ Loan Corporation, es- 
tablished by the Act of Congress June 13, 
1933 (12 U. S. C. § 1463 et seq.), while hav- 
ing the characteristics of a public enter- 
prise, is a private corporation and, as such, 
is subject to the service of garnishment 
process. Gill v. Reese, Ohio, 4 N. E. Rep. 
(2d) 273. 54 B. L. J. 63. 
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§99. Liability of bank as garnishee. 


A bank deposit, against which a draft, is- 
sued by the bank to the order of the de- 
positor, is outstanding in the hands of the 
depositor, is subject to garnishment at the 
instance of a creditor of the depositor. 
Kossover v. Willimantic Trust Co., Conn., 
187 Atl. Rep. 907. 54 B. L. J. 35. 


BANKRUPTCY 


§ 141. Priorities among creditors. 


A bank received travelers’ checks under 
a receipt which recited that the checks were 
“received in trust” and that the checks “un- 
til sold and the proceeds thereof when sold 
shall at all times remain the property of the 
Adams Express Company.” On the failure 
of the bank, it was held that the Express 
Company was a preferred creditor as to the 
proceeds of the sale of checks then in the 
hands of the bank. American Express Co. 
v. Commercial Savings Bank & Trust Co., 
Ohio, 4 N. E. Rep. (2d) 216. 54 B. L. 
J. 123. 


The plaintiff deposited a bond in a bank 
at Waterville, Maine, for colleetion, and 
that bank sent it to a bank in New York 
with instructions to collect the bond and 
eredit the proceeds to a bank in Portland, 
Maine, which was the correspondent of the 
Waterville bank. Shortly after the bond 
was collected, both the Waterville bank and 
the Portland bank failed. It was held that 
the plaintiff was not entitled to a preferred 
claim against the Waterville bank. Pulsifer 
v. Picher, 10 Fed. Supp. 382. 54 B. L. 
J. 695. 


§ 142.—Depositors. 


A woman deposited money in a bank un- 
der an agreement that the bank would “hold 
said sum” and pay to the depositor interest 
at four per cent. per annum during her life- 
time. The bank failed during the depositor’s 
lifetime. It was held that the depositor 
was not entitled to a preferred claim. Steu- 
ber v. O’Keefe, 16 Fed. Supp. 97. 54 B. 
L. J. 700. 


One who deposits a check in a bank and 
receives immediate credit for the amount 
will not be a preferred creditor upon the 
subsequent failure of the bank. In re Canal 
Bank & Trust Co., La., 174 So. Rep. 140. 
54 B. L. J. 694. 


§ 143.—Deposits of trust funds. 


A trust company executed to itself a 
declaration of trust with reference to cer- 
tain real estate mortgages which it owned 
and sold participation certificates in such 
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mortgages to the public. It was held that, 
upon the failure of the bank, the certificate 
holders were not entitled to a preference 
in the assets of the bank. Arend v. Fulton, 
Ohio, 5 N. E. Rep. (2d) 792. 54 B. L. 
J. 300. 


Funds held by a person as trustee should 
not be deposited in a savings account, sub- 
ject to a by-law that deposits could not be 
withdrawn except upon sixty days’ notice at 
the option of the bank, because, in making 
such a deposit, the trustee places the funds 
beyond his immediate control. In the event 
of the failure of the bank, the deposit will 
be regarded as a preferred claim. Andrew 
v. Union ‘Savings Bank & Trust Co., Ia., 
270 N. W. Rep. 465. 54 B. L. J. 207. 


§ 145.—Special deposits. 


One who deposits negotiable bonds with 
a bank “for safekeeping only” will be en- 
titled to payment in full where it appears 
that the bank sold some of the bonds with- 
out authority and subsequently failed. 
Rauch v. Hoffman, 85 Fed. Rep. (2d) 1000. 
54 B. L. J. 234. 


A bank, acting through its cashier, has 
authority, both at common law and under a 
West Virginia statute (Acts of 1929, ec. 23, 
§ 3) to receive bonds for safekeeping. Upon 
the failure of the bank, the depositors of 
bonds so left for safekeeping, will be en- 
titled to preferred claims. Phares v. Hood, 
West Va., 189 S. E. Rep. 707. 54 B. L. J. 
468. 


§ 146.—Deposits of public moneys. 


The laws of Missouri (Mo. St. Ann., 
§ 7676) make it mandatory for a city to 
deposit waterwork funds in a depository 
selected in a specified manner. Where such 
funds are placed in a depository not selected 
in the manner provided, they are payable 
as a preferred claim on the failure of the 
depository. Dobyns v. Bank of Ava, Mo., 
99 8S. W. Rep. (2d) 495. 54 B. L. J. 238. 


§ 154.—Cases involving failure of collecting 
bank. 

The Louisiana statute, Act. No. 63 of 
1926, giving a preference to a person, who 
deposits in a bank a check or other item 
for collection and remittance or delivery, 
upon the bank’s insolvency, does not apply 
where the item is placed with the bank for 
collection and deposit. If the item is col- 
lected and credited to the depositor’s ac- 
count, the depositor is not entitled to a 
preference even though he is not notified 
of the credit until after the failure of the 
bank. In re Canal Bank & Trust Co., La., 
170 So. Rep. 420. 54 B. L. J. 75. 
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§ 160. Deposits withdrawn when bank in- 
solvent. 


The payment of a check by a national 
bank to a depositor on the morning of the 
day on which the bank is finally closed, 
does not constitute a preference recoverable 
by the bank’s receiver, unless it appears that 
the withdrawal was prompted by knowledge 
acquired as a result of some official con- 
nection with the bank or knowledge com- 
municated to the depositor by a director 
or employee of the bank. Kelley v. Paul 
Clothing & Shoe Co., Wis., 271 N. W. Rep. 
6. 54 B. L. J. 425. 


BONDS 
§ 191. Rights of parties. 


The plaintiff township issued sewer bonds 
and sold them to the defendant bank at 
par under an agreement that the township 
would cause a state department to deposit 
$200,000 in the bank, not to be withdrawn 
within three years except proportionately as 
the bonds might be sold by the bank, This 
agreement was illegal on the grounds of 
public policy. It was, however, never car- 
ried out. It was held that the agreement 
was separable from the other provisions of 
the bonds and that the township was not 
entitled to have them eanceled on the ground 
of illegality. Lodi Township v. Little Ferry 
National Bank, N. J., 189 Atl. Rep. 58, 54 
B. L. J. 249. 


The officers of a bank, in order to induce 
a depositor to permit funds to remain on 
deposit in the bank, signed a bond as sure- 
ties binding themselves to pay the deposit 
if the bank failed to do so. The bank 
closed and some of the sureties settled with 
the depositor. It was held that they were 
entitled to recover from the heirs of one of 
the deceased sureties the amount for which 
their ancestor would have been liable if 
living. Looney v. Belcher, Va., 192 S. E. 
Rep. 891. 54 B. L. J. 934. 


Dealing in foreign bonds. 


The Johnson Debt Default Act of April 
13, 1934 (31 U. S. Code, § 804a), making it 
unlawful within the United States to deal 
in bonds of a foreign government issued 
after the passage of the Act, where it ap- 
pears that such government is in default on 
its debt to the United States, does not apply 
to Russian bonds, title to which had passed 
to the purchaser prior to the date of the 
Act. Soviet American Securities Corp. v. 
Bolger, 16 Fed. Supp. 622. 54 B. L. J. 214. 


Effect of incorrectly naming obligee. 


The fact that the name of the obligee is 
incorrectly stated in a bond will not pre- 


vent the obligee from enforcing the bond. 
He may, nevertheless, bring suit on the bond 
in his true name, alleging that the bond 
was made to him by the name therein men- 
tioned. Stine v. Southwest Bank of St. 
Louis, Mo., 108 S. W. Rep. (2d) 633. 54 
B. L. J. 946. 


BROKERS 


§ 196. Liability of brokers. 


A broker who sells to a customer securi- 
ties, owned by the broker, without disclosing 
his ownership, would be liable to the ecus- 
tomer if a loss is subsequently sustained. 
Haines v. Biddle, Pa., 188 Atl. Rep. 843. 
54 B. L. J. 321. 


CERTIFICATES OF DEPOSIT 


§ 220. Rights of holder. 


A bank will be held liable on a eertifi- 
eate of deposit which it issues in exchange 
for promissory notes made payable to the 
bank. Inman Trust Company v. Federal Na- 
tional Bank, Mass., 10 N. E. Rep. (2d) 
201. 54 B. L. J. 950. 


CERTIFIED CHECKS 


§ 239. Retention of check as certification. 


Where a check is sent to the drawee bank 
for collection, the retention of the check by 
the bank for more than twenty-four hours 
constitutes a certification under Section 137 
of the Negotiable Instruments Law. Roberts 
v. School Dist. No. 1, Colo., 63 Pac. Rep. 
(2d) 1232. 54 B. L. J. 287. 


The payee of a check, drawn by one §, 
deposited it in his bank and it was for- 
warded to the drawee. The latter retained 
the check for a week without giving the 
payee notice of dishonor and then returned 
it because of insufficient funds. It was held 
that this did not constitute a certification 
of the check, making the drawer liable to 
the drawee. Mitchell Livestock Auction Co. 
v. Bryant State Bank, S. D., 275 N. W. 
Rep. 262. 54 B. L. J. 923. 


§ 248. Certification of altered, forged and 
fraudulently obtained paper. 


If a bank certifies a check upon which a 
depositor’s signature is forged, it will be 
liable to a bona fide holder of the check. 
This rule does not apply in favor of the 
holder of a check where it appears that the 
certification was obtained by an agent of 
the holder who had reason to suspect the 
forgery. Banca Commerciale Italiana Trust 
Co. v. Clarkson, N. Y., 8 N. E. Rep. (2d) 
281. 54 B. L. J. 567. 
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COLLECTIONS 
§280. Taking steps to charge prior parties. 


The payee of a note delivered it to a 
bank for collection. Under the maker’s sig- 
nature, there was a pencil notation of his 
address. On the back of the note the words 
“e/o Sam Rubin” (maker) were written op- 
posite the signatures of the indorsers. The 
note was not paid at maturity and the bank 
protested it and sent notices of protest for 
the maker and indorsers, all addressed in 
eare of the maker. It was held that this 
was sufficient to comply with the bank’s duty 
in the matter of sending notices of dishonor. 
Ramer v. People’s Bank & Trust Co., N. J., 
188 Atl. Rep. 673. 54 B. L. J. 199. 


§ 284. Collection should be made in cash. 


The plaintiff drew a draft on one of the 
defendant bank’s depositors F. M. & Co., 
and sent it to the defendant bank for col- 
lection. The defendant’s runner delivered 
the draft to the drawee and received in pay- 
ment the latter’s check on the defendant. 
The runner then stamped the draft paid and 
delivered it to the drawee. When the check 
arrived at the defendant bank, it was found 
that F. M. & Co.’s account was overdrawn. 
The defendant thereupon returned the check 
and took back the draft which it promptly 
sent to the plaintiff drawer. On the fol- 
lowing day F. M. & Co. went into bank- 
ruptey. The plaintiff brought this action 
to recover the difference between the amount 
it received as dividends in the bankruptcy 
proceeding and the face amount of the 
draft. It was held that the plaintiff had 
sustained no loss whatsoever as a result of 
the act of the defendant bank in receiving 
the check and that the defendant was, there- 
fore, not liable. Ray v. Canal Bank & Trust 
Co., La., 173 So. Rep. 101. 54 B. L. J. 458. 


Failure of bank connected with col- 
lection transaction; rights of parties. 


§ 305. 


The plaintiff deposited a draft in the de- 
fendant bank with a deposit slip which pro- 
vided that the bank acted only as the de- 
positor’s collecting agent and that all items 
were “credited subject to final payment in 
cash or solvent credits.” The bank for- 
warded the draft to a correspondent “for 
collection and credit.” The correspondent 
collected the draft, credited the amount to 
the defendant bank’s account and failed the 
following day. It was held that the collec- 
tion had been made in “solvent credits” and 
that the defendant bank was liable for the 
full amount. United States National Bank 
v. Azar, Tex., 102 S. W. Rep. (2d) 242. 
54 B. L. J. 704. 
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CONSIDERATION 


§ 319. Instances of sufficient consideration. 

A promise of marriage made by a woman 
is good consideration for a promissory note 
signed by the other party to the contem- 
plated marriage and payable on a specified 
date after such marriage. The death of the 
maker of the note prior to the date set for 
the marriage, however, discharges the note 
and the maker’s estate is not liable thereon. 
In re Roy’s Estate, Mich., 270 N. W. Rep. 
196. 54 B. L. J. 205. 


CONSTITUTIONAL LAW 


Fair trade laws, see that title. 

Stamp tax on silver purchases, etc., see 
§ 1430. 

Stock transfer tax, see § 1409. 

Stockholders liability law, see § 1352. 

Usury statute, see § 1469. 


Power to declare a law unconstitutional. 


A discussion of the case of Marbury v. 
Madison, 1 Cranch (U. 8.) 137, upholding 
the power of the Supreme Court to declare 
unconstitutional a law of Congress. 54 B. 
L. J. 271. 


National Labor Relations Act constitutional. 


The National Labor Relations Act is con- 
stitutional. National Labor Relations Board 
v. Tidewater Express Lines, 90 Fed. Rep. 
(2d) 301. 54 B. L. J. 717. 


Minimum Wage Law constitutional. 


The State of Washington Minimum Wage 
Law (Laws of 1913, chap. 174) is consti- 
tutional. West Coast Hotel Co. v. Parrish, 
57 Sup. Ct. Rep. 578. 54 B. L. J. 357. 


Commodity Exchange Act constitutional. 


The Commodity Exchange Act of June 15, 
1936, which amends the Grain Futures Act 
of 1922, so as to include along with grain 
other commodities such as cotton, mill feed, 
butter, eggs, potatoes, etc., is constitutional 
as against the contention that the act regu- 
lates commerce wholly intrastate in charac- 
ter. Board of Trade v. Milligan, 16 Fed. 
Supp. 859. 54 B. L. J. 129. 


Syndicalism Law unconstitutional. 


The Oregon Criminal Syndicalism Law 
(Code 1930, §§ 14-3110 to 14-3112, as 
amended) making it a felony for any per- 
son to teach or advocate the doctrine of 
criminal syndicalism or sabotage is uncon- 
stitutional in so far as it applies to a per- 
son attending a meeting called for lawful 
purposes although such person is a Com- 
munist and although the meeting was called 
by the Communist Party. 54 B. L. J. 175. 
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CONTRACTS 


§ 333. Construction. 


The employment by a bank of a bond 
salesman at a specified sum for a year is 
not a contract for a year, but is a contract 
which may be terminated by either party at 
will, even though the salesman moves to 
another city to take up his work and is 
promised an annual bonus as an inducement 
to accept the employment. Saylor v. Mar- 
shall & Ilsley Bank, Wis., 272 N. W. Rep. 
369. 54 B. L. J. 530. 


CORPORATIONS 
§ 347. 


Officers executing corporate notes 
held personally liable. 


Persons who sign their names to a promis- 
sory note followed respectively by the ab- 
breviations “Pres.” and “Sec. & Treas.,” the 
signature of the corporation of which they 
are supposed to be officers not being on the 
note, are personally liable on the note even 
though they intended to make the corpora- 
tion solely liable. Kegel v. McCormack, 
Wis., 272 N. W. Rep. 650. 54 B. L. J. 509. 


Using corporate assets to pay debts of 
directors. 


A bank, which receives a transfer of the 
assets of a corporation for the purpose of 
satisfying a claim which the bank owns 
against the directors of the corporation, 
will be held liable to one who was a creditor 
of the corporation at the time of the trans- 
fer. Stefanzyn v. Brooklyn National Bank, 
296 N. Y. Supp. 160. 54 B. L. J. 698. 


DEPOSITS 


§ 362. Security for deposits. 


A national bank located in Colorado has 
no authority to pledge its assets to secure 
deposit made by a city. Adams v. Cribbis, 
17 Fed. Supp. 723. 54 B. L. J. 462. 


While a national bank has power to 
pledge its assets to secure a loan, it has no 
power to pledge its assets to secure both a 
loan obtained from another bank and a de- 
posit made by that bank. Third National 
Bank & Trust Co. v. MeMahon, 17 Fed. 
Supp. 869. 54 B. L. J. 507. 


The Act of June 25, 1930 (12 U. S. Code 
§ 90), authorizing national banks to give 
security for public deposits, applies to trans- 
actions of this kind which occurred prior to 
the enactment of the statute. Ross v. Knott, 
87 Fed. Rep. (2d) 817. 54 B. L. J. 554, 


It is not within the power of a national 
bank to execute a mortgage on real property 
to secure deposits of private funds or, in 
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tact, to give any other security for such 
deposits. Buckley v. Southwestern National 
Bank, 88 Fed. Supp. (2d) 263. 54 B. L. 


In Illinois a national bank has no power 
to pledge its assets as security for a deposit 
of public funds. Granzow v. Village of 
Lyons, 89 Fed. Rep. (2d) 83. 54 B. L. 
J. 611. 


There is no law in Illinois authorizing 
state banks to give security for public de 
posits. Consequently national banks may not 
pledge their securities, or other assets, to 
secure deposits of this character. Rusch v. 
Baer, 18 Fed. Supp. 732. 54 B. L. J. 653. 
§ 382. Special deposits—Bank’s liability for 
stolen property. 


The plaintiff delivered a negotiable Treas- 
ury certificate to the defendant bank, which 
the bank accepted for safekeeping without 
compensation. The bank had no vault, but 
placed the certificate in the safe in which 
it kept its own valuable papers. The bank 
was broken into by robbers and the ecertifi- 
cate was among the articles stolen. It was 
held that the bank was not liable to the 
plaintiff for the amount of the certificate. 
Cherry v. North Fairfield Savings Bank Co., 
Ohio, 7 N. E. Rep. (2d) 824. 54 B. L. 
J. 374. 


A bank, which receives diamonds from a 
depositor for safekeeping without compen- 
sation and places them in a safe from which 
they can be taken only by an officer of the 
bank, will be liable for the value of the 
diamonds if it is unable to find them upon 
the depositor’s demanding their return. Citi- 
zens Bank vy. Callicott, Miss., 174 So. Rep. 
78. 54 B. L. J. 577. 


§ 386. Public deposits. 


Where a county treasurer draws checks 
on the county depository and deposits them 
to the credit of his personal account in a 
trust company, the trust company will be 
liable for any amount which the treasurer 
subsequently withdraws and embezzles. The 
trust company, in such a ease, is presumed 
to know the provisions of the statutes re- 
quiring a county treasurer to deposit county 
funds in the regularly appointed county de- 
pository and to pay them out only in settle- 
ment of obligations properly due by the 
county and upon the order of the designated 
authorities. Employers’ Liability Assurance 
Corp. v. Hudson River Trust Co., 294 N. Y. 
Supp. 698. 54 B. L. J. 501. Reversing 
290 N. Y. Supp. 881. 54 B. L. J. 98._ 


A bank, acting as city depositary, per- 
mitted the city treasurer to withdraw funds 
on checks not signed in the form required 
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by the city charter. It also issued certifi- 
eates of deposit for city funds payable to 
the treasurer personally and cashed them or 
transferred the proceeds to the treasurer’s 
personal account. The treasurer embezzled 
a large sum which the surety on the bank’s 
depositary bond made good to the city. It 
was held that the bank was liable to the 
surety for the amount which the treasurer 
was enabled to embezzle as a result of the 
bank’s negligence. Fidelity & Casualty Co. 
v. Farmers National Bank, 9 N. E. Rep. 
(2d) 833, 275 N. Y. 194. 54 B. L. J. 771. 


Deposits by corporate officials and 
other agents. 


The general manager of a corporation 
was placed in full charge of all of its af- 
fairs. He was held out to the public as 
having full authority in respect to all of 
the corporation’s business. Without express 
authority, the manager opened an account 
in a bank in the name of the corporation by 
himself as manager. Later, he withdrew 
and appropriated to his own use a large 
sum, the bank having no knowledge of this 
fact. It was held that the bank was not 
liable. Fidelity & Deposit Co. v. Merchants 
National Bank, Ia., 273 N. W. Rep. 141. 
54 B. L. J. 570. 


§ 388. 


§ 389.—Principal’s checks indorsed and de- 
posited in agent’s account. 


A bank which permits an officer or em- 
ployee to deposit in his personal account 
checks payable to the corporation, will be 
liable to the corporation if the depositor 
acted without authority and fails to account 
for the money. 54 B. L. J. 262. 


A bank, which permits an officer of a 
corporation to deposit in his individual 
checking account checks payable to the or- 
der of the corporation is not liable for sums 
misappropriated by the officer, under the 
Uniform Fiduciaries Act, providing the 
bank has acted in good faith. Westherhoff 
v. Citizens Trust Co., N. J., 190 Atl. Rep. 
84. 54 B. L. J. 429, 597. 


Deposits by executors and adminis- 
trators. 


An executor of a will received a check 
payable to him as executor, which he in- 
dorsed and deposited in his personal account 
in a trust company. At the time, there was 
only a small balance in his account. He 
directed an officer of the trust company to 
use the proceeds of the check in the pur- 
chase of certain shares of stock for his own 
account. It was held that the trust company 
was liable to the estate for the amount of 
the check. In re Hopkins’ Estate, 293 N. Y. 
Supp. 786. 54 B. L. J. 371. 


§ 392. 
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§ 393. Deposits by trustees. 


A bank which knowingly permits an at- 
torney to deposit funds belonging to a client 
and to draw against such funds for the pur- 
pose of paying debts owing to the bank, 
will be liable to the client for the amount 
thus used. Keller v. First National Bank 
& Trust Co., 298 N. Y. Supp. 132. 54 B. 
L. J. 953. 


§ 401. Deposits in two names—Michigan. 


Where a person deposits money in a sav- 
ings bank in the names of himself and an- 
other, the bank is protected in paying the 
deposit to the depositor, notwithstanding he 
was not in possession of the passbook, under 
the Michigan statute, 3 Comp. Laws 1929, 
§ 12063. Esling v. City National Bank & 
Trust Co., Mich., 270 N. W. Rep. 791. 54 
B. L. J. 316. 


Survivor entitled to fund—New 


York. 


A man, having a bank deposit in Italy, 
gave a check for the amount to a trust com- 
pany, together with a power of attorney 
authorizing the trust company to collect the 
money and place it to the credit of a joint 
aecount in the names of himself and lis 
nephew. At the same time, the uncle and 
nephew signed signature cards opening the 
joint account, which recited that the deposit 
should belong to the survivor upon the death 
of either. The uncle died while the trust 
company was engaged in collecting the 
money. it was held that the fund belonged 
to the nephew as survivor. In re Guggino’s 
Estate, 291 N. Y. Supp. 688. 54 B. L. 
J. 180. 


§ 427. 


Under the New York statute, Section 248, 
Subd. 3, of the Banking Law, a savings 
bank deposit in two names “to be paid to 
either or the survivor of them” belongs to 
the survivor upon the death of either of the 
parties. In re Conover’s Estate, 297 N. Y. 
Supp. 577. 54 B. L. J. 796. 


§ 429. Deposits in trust. 


A resident of New Jersey opened an ac- 
count in a New York savings bank in his 
name in trust for his brother. After the 
depositor’s death, the surviving brother 
claimed that the passbook had been left 
with him for safekeeping and that he was 
to receive what was left in the account upon 
the depositor’s death. It was held that the 
survivor was not entitled to the deposit. 
Cutts v. Najdrowski, N. J., 191 Atl. Rep. 
307. 54 B. L. J. 639. 
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§ 430.—Valid gift or trust through medium 
of trust deposit. 


The plaintiff’s husband gave a sum of 
money to one Walsh requesting that Walsh 
take care of it for the plaintiff. Walsh de- 
posited the money in the defendant bank in 
his name as trustee. It was held that this 
constituted a valid gift in favor of the 
plaintiff and that the bank could not apply 
the deposit to the satisfaction of a debt 
owing to it by the plaintiff’s husband. 
Whelan v. First Mechanics National Bank, 
N. J., 192 Atl. Rep. 369. 54 B. L. J. 659. 


§ 431. Rule in New York as to tentative 
trusts. 


The New York doctrine that a deposit by 
a person of his money in a savings account 
“in trust for” another person creates an ir- 
revocable trust in favor of the beneficiary 
upon the death of the depositor cannot be 
applied to defeat the rights of the deposi- 
tor’s creditors. In re Weinberg’s Estate, 296 
N. Y. Supp. 7. 54 B. L. J. 585. 


§ 433. Selling information as to unclaimed 
deposit. 


The plaintiff told the defendant that he 
had information which would lead to the 
“recovery” of certain money to which the de- 
fendant was entitled. The defendant agreed 
to pay the plaintiff fifty per cent. of any 
amount “recovered.” The plaintiff then in- 
formed the defendant as to a small bank 
deposit, which the bank had advertised, as 
required by statute, because there had been 
no deposit or withdrawal for the preceding 
five years. The defendant had the passbook 
in his possession and was fully aware of 
the existence of the deposit. It was held 
that the plaintiff could not recover half of 
the deposit, which he claimed, the reason 
being that the defendant’s agreement to pay 
was not based on a valid considération. 
Singer v. Karron, 294 N. Y. Supp. 566. 54 
B. L. J. 494. 


Postal savings checking accounts. 


Resolution in House of Representatives 
opposing establishment of checking account 
service by the Postal Savings System. 54 
B. L. J. 268. 


DURESS 


§ 443. Duress as defense to note. 


A note given under duress, for instance, 
a note given to prevent.the maker’s grandson 
from being sent to prison for defaleation, 
eannot be enforced against the maker. St. 
Paul Mereury Indemnity Co. v. Guntzberger, 
Minn., 271 N. W. Rep. 478. 54 B. L. J. 412. 


A note which is indorsed for the purpose 
of preventing the criminal prosecution of 
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the maker of the note is given under duress 
and cannot be enforced against the indorser. 
Fidelity & Deposit Co. v. Palmer, 297 N. Y, 
Supp. 646. 54 B. L. J. 782. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


§ 459. Compensation. 


An executor (a bank in this instance) 
is not entitled to commissions on the value 
of unsold real estate, since the title to real 
estate vests in the heirs by operation of law 
without any act on the part of the executor. 
An executor is entitled to commissions upon 
the value of a mortgage although the same 
has not been converted into cash. Under 
Section 258-9 of the New York Surrogate’s 
Court Act, an executor who is “entitled or 
required” to collect rents and manage the 
property from which the rents are received, 
is entitled to an additional commission of 
5 per cent. from the amount of such rents. 
In re Woods’ Estate, 205 N. Y. Supp. 718. 
54 B. L. J. 624. 


§461. Powers and duties. 


A national bank, acting as executor of a 
will, has the authority, as executor, to bor- 
row from itself, as a banking institution, 
funds for the use of the estate. The bank, 
acting as executor, is a separate entity from 
the bank doing a general banking business. 
The bank, or its receiver in the case of its 
closing, may enforce notes given for such 
loans against the estate. Breedlove v. 
Freudenstein, 89 Fed. Rep. (2d) 324. 54 
B. L. J. 620. 


§ 467. Personal liability generally. 


A bank, acting as trustee under a will, 
had in its personnel two men of very wide 
experience in real estate matters, one of 
whom was especially versed in hotel man- 
agement. The trustee, nevertheless, em- 
ployed an outside expert to survey the pos- 
sibilities of rehabilitating, modernizing, etc., 
hotel premises which formed part of the 
trust estate and paid the expert $5,000 for 


‘his services. It was held that the expendi- 


ture was unjustified and that the trustee 
would be allowed credit for the expenditure 
to the extent of $500 only. In re Schinasi’s 
Estate, 294 N. Y. Supp. 400. 54 B. L. 
J. 477. 


§ 469. Investments—duty to invest and 
care required. 


A bank, acting as trustee, which invests 
trust funds in securities owned by itself, 
will be liable to the estate for the entire 
amount invested. Lawndale National Bank 
v. Kasper American State Bank, IIl., 6 N. 
E. Rep. (2d) 670. 54 B. L. J. 512. 
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An Oklahoma statute, Stat. 1931, § 1206, 
permits the investment of estate funds in 
securities of the United States. In view 
of this statute, an administrator, who loans 
estate funds on a promissory note, will be 
surcharged with the amount of the note ir- 
respective of whether or not the note is ade- 
quately secured. In re Brown’s Estate, 
i” 62 Pac. Rep. (2d) 643. 54 B. L. 


A bank, acting as trustee of a living 
trust, transferred to its trust department 
mortgages held by its commercial depart- 
ment, in which the trust company was named 
as mortgagee. The trust department then 
issued participations in the mortgages to 
the bank as trustee for the plaintiff, the 
creator of the living trust. The mortgages 
depreciated in value. It was held that the 
trustee should be surecharged with the 
amount invested plus interest on the ground 
that it was a breach of trust for the trustee 
to purchase securities for its trusts from 
its banking department. Barker v. First 
National Bank, Ala., 20 Fed. Supp. 185, 
o4 B. L. J. 899. 


A trustee, irrespective of good faith in 
the matter, violates his duty to his estate 
if he sells to himself as trustee mortgages 
or other property which he individually 
owns. Tracy v. Central Trust Company, Pa., 
192 Atl. Rep. 869. 54 B. L. J. 837. 


“A Study of the Laws Regarding Trust 
Investments in the Various States of the 
United States;” a thesis prepared by Mr. 
Louis E. Goldstein. 54 B. L. J. 850. 


§ 470.—Retaining decedent’s investments. 


The question whether a bank, acting as 
administrator of an estate, acted in good 
faith in not promptly selling corporate 
shares belonging to the estate, which shares 
subsequently became worthless, is a question 
which should not be decided by the court as 
a matter of law but should be submitted 
for decision to the jury as in question of 
fact. In re Allwardt’s Estate, Mich., 270 
N. W. Rep. 223. 54 B. L. J. 161. 


It is the duty of an executor or trustee 
to sell without undue delay all speculative 
securities, such as shares of corporate stock, 
coming to his hands as part of the estate 
which he represents. The fiduciary’s neglect 
in this particular may subject him to per- 
sonal responsibility for any loss that may 
result from a drop in the market price of 
the securities. In re Busby, 6 N. E. Rep. 
(2d) 451. 54 B. L. J. 327. 


Where an executor fails to sell property 
belonging to the estate which it is his duty 
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to sell, such as non-legal securities, the bene- 
ficiary can charge him with the amount 
which he would have received had he prop- 
erly sold the property, with interest thereon. 
In re Baker’s Estate, 292 N. Y. Supp. 122. 
54 B. L. J. 517. 


§ 473.—Real estate mortgages. 

A trust company, acting as trustee under 
a will, sold government securities belonging 
to the estate and invested a part of the 
proceeds in a mortgage taken from the trust 
company’s own portfolio. It was held that 
the trust company was liable to the estate 
for any loss resulting from the investment. 
In re Young’s Estate, 293 N. Y. Supp. 97. 
54 B. L. J. 436. Reversing 288 N. Y. Supp. 
569. 53 B. L. J. 816. 


A trust company, acting as trustee under 
a will, in July, 1931, invested trust funds 
in participating interests in a mortgage 
(which the trust company had purchased 
in October, 1930, in its individual name) 
without making further inquiry as to the 
conditions surrounding the investment. It 
was held that the trust company was prop- 
erly surcharged for a loss sustained by the 
trust estate. In re Dalsimer’s Will, 296 
N. Y. Supp. 209. 54 B. L. J. 661. 


A trustee under a will, who invests trust 
funds in a mortgage and neglects to collect 
the mortgage at the first available date, in 
spite of the fact that conditions at that 
time indicated a probable loss in the in- 
vestment, will be surcharged with the 
amount of the principal investment plus in- 
terest at the average rate earnable by trust 
funds. In re Baxter’s Estate, 297 N. Y. 
Supp. 885. 54 B. L. J. 803. 


§ 476.—Deposit or investment in trustee’s 
name. 


It is a breach of trust for a trustee, un- 
der a will, to carry and deal with funds be- 
longing to the trust in his individual name, 
under section 231 of the New York Surro- 
gate’s Court Act. In re Grube’s Will, 290 
N. Y. Supp. 711. 54 B. L. J. 39. 


A trust company, acting as trustee under 
a will, which invests trust funds in a 
“straight” mortgage taken in the trust com- 
pany’s individual name, with nothing on the 
face of the mortgage or the publie record 
to indicate the existence of the trust, con- 
stitutes a breach of trust. Beneficiaries 


who have not consented to the form of the 
investment, may require the trust company 
to repay their shares of the original invest- 
In re Quest’s Estate, Pa., 188 Atl. 
54 B. L. J. 145. 


ment. 
Rep. 137. 


| 
—— 


It is a breach of trust for a bank, acting 
as trustee of a living trust, to carry in its 
individual name the title to mortgages from 
which it issues participations to trusts in 
which it is named as trustee. The breach 
is, however, merely technical and, if the 
trustee acts in good faith and the carrying 
of the mortgages in its individual name 
does not, of itself, cause a loss, the trustee 
will not be liable for a subsequent deprecia- 
tion in the value of the investment. Barker 
v. First National Bank, 20 Fed. Supp. 185. 
54 B. L. J. 899. 


§ 478.—Investment under provision in will. 


A clause in a will authorizing the trustees 
to invest funds of the trust in such “securi- 
ties besides those recognized by law as they 
may consider safe, without any restriction 
whatsoever,” authorizes the trustees to in- 
vest in such non-legal securities as bonds, 
debentures, preferred stocks and common 
stocks. City Bank Farmers Trust Co. v. 
Lewis, Conn., 180 Atl. Rep. 178. 54 B. L. 
J. 295. 


A will, creating a trust and naming a 
bank as trustee, authorized the trustee to 
invest the trust fund in bonds and mort- 
gages, provided they were “fully guaranteed 
by seasoned and responsible corporations 
approved by my said trustee or its succes- 
sor.” The trustee invested the trust fund 
in a participation interest in a bond and 
mortgage which was not “fully guaranteed 
by seasoned and responsible corporations,” 
ete. It appeared, however, that, at the time 
of the investment, the mortgaged property 
was unencumbered and was worth 50 per 
cent. more than the amount loaned. This 
complied with the requirements of the then 
existing statutes with reference to the in- 
vestment of trust funds. It was held that 
the investment was authorized and that the 
trustee was not liable. In re MelIntyre’s 
Estate, 292 N. Y. Supp. 746. 54 B. L. J. 
411. Reversing 289 N. Y. Supp. 10, 53 
B. L. J. 765. 


A trustee under a will, who invests funds 
of the estate contrary to the express provi- 
sions of the will, will be surcharged with 
any loss ensuing to the estate. In re Rol- 
ston’s Estate, 294 N. Y. Supp. 112. 54 
B. L. J. 431. 


A will appointed two individual trustees 
and empowered them to invest the funds 
of the estate in non-legal securities and 
provided that any trustee, appointed to take 
the place of one of the original trustees, 
“shall become possessed of all the powers 
and rights and be subject to all the duties 
of one of the trustees of said trusts.” Later 
a trust company was substituted for one 
of the original trustees. It was held that 
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trust company succeeded to the power to 
invest in non-legals. In re Einstein’s Estate, 
293 N. Y. Supp. 289. 54 B. L. J. 540, 


A will, creating a trust, authorized the 
trustee to invest in real estate mortgages 
in an amount not more than 60 per cent. 
of the value of the property, such value to 
be determined by the appraisals of two 
well known real estate firms. The trustee 
did not adhere to these directions in making 
certain investments in mortgage participa- 
tions. It was held that the trustee should 
be surcharged with the full amount of the 
investment. In re Dimond’s Estate, 297 
N. Y. Supp. 969. 54 B. L. J. 478. 


A clause in a will directing the trustees 
not to invest funds of the estate in securi- 
ties in which a trust company, named as 
one of the trustees, or any of its affiliates, 
might be interested does not prohibit in- 
vestment in securities merely because the 
corporate trustee acted as transfer agent 
or registrar of such securities or owned se- 
curities of like character. 54 B. L. J. 594. 


§ 480.—Liability for loss. 


The executors of a will cannot be held 
liable for a loss caused by their delay in 
selling a seat on the New York Stock Ex- 
change, belonging to the estate, where it 
appeared that the delay was due to the 
failure or refusal of the residuary legatee’s 
financial advisor to agree on a price at 
which a sale could have been made. In re 
Pinney’s Estate, 294 N. Y. Supp. 29. 54 
B. L. J. 439. Reversing 282 N. Y. Supp. 
680. 53 B. L. J. 833. 


A trust company, acting as trustee under 
a will, which invests $400,000 of trust funds 
in a purchase money mortgage on anti- 
quated, partly vacant. property, worth not 
more than $500,000 and not producing 
rentals sufficient to pay taxes and interest 
on the mortgage, will be surcharged with 
the entire amount invested. In re Lyons 
Will, 296 N. Y. Supp. 308. 54 B. L. J. 595. 


§ 486. Revocation of trust. 


A provision in a living trust agreement, 
reserving to the grantor “the right to add 
to or decrease said fund from time to time 
as she may desire” includes the right to re- 
voke the trust, either in whole or in part, 
especially where the grantor and trustee are 
the only parties interested. Trenton Bank- 
ing Co. v. Howard, N. J., 187 Atl. Rep. 569. 
54 B. L. J. 171. 


Conflict of laws. 


A resident of New Jersey entered into 
a living trust agreement with a trust com- 
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pany located in New York and turned over 
to the trust company various securities mak- 
ing up the corpus of the trust estate. The 
agreement provided that it should be con- 
strued in conformity with the laws of New 
Jersey. It was held that the validity of 
the agreement should be determined under 
the New Jersey law and that, even though 
the agreement was invalid under the New 
York law, it would be sustained as valid 
under the New Jersey law unless contrary 
to the public policy of New York. Shannon 
v. Irving Trust Co., N. Y., 9 N. E. Rep. 
(2d) 792. 54 B. L. J. 806. 


Right of judgment creditor to income of 
trust fund. 

Under Section 34 of the New York Per- 
sonal Property Law, where a person creates 
a trust providing that the income shall be 
paid to the creator of the trust during life, 
the income may be taken by a subsequent 
judgment creditor for the purpose of satis- 
fying the judgment. The fact that the in- 
come of the fund is insufficient to support 
the creator of the trust and her child is no 
defense to the judgment creditor’s account. 
Dillon v. Spolo, N. Y., 9 N. E. Rep. (2d) 
864. 54 B. L. J. 790. 


FAIR TRADE LAWS 


Constitutionality. 

The Illinois Fair Trade Act permitting 
the producer or vendee of a trade-marked 
or branded commodity to contract with re- 
spect to fixing the price at which such com- 
modity may be resold, is constitutional. Old 
Dearborn Distributing Co. v. Seagram-Dis- 
tillers Corporation, 57 U. S. Supreme Court 
Rep. 139. 54 B. L. J. 9. 


The New Jersey statute (Laws 1935, 
§§ 217-13 to 217-17), directing resident 
merchants not to resell trademarked or 
branded articles at less than the price fixed 
by the producer or owner, is constitutional. 
Johnson & Johnson vy. Weissbard, N. J., 
191 Atl. Rep. 873. 54 B. L. J. 614. 


The New York Fair Trade Act (Laws 
1935, chap. 976), commonly referred to as 
the Feld-Crawford Act, is constitutional. 
Bourjois Sales Corp. v. Dorfman, N. Y., 7 
N. E. Rep. (2d) 30. 54 B. L. J. 404. 


Action under Fair Trade Law. 


An action under the New Jersey Fair 
Trade Law, authorizing producers of trade- 
marked or branded articles to make valid 
contracts fixing the price at which such 
articles may be resold, must be brought by 
the owner of the trademark or brand, or 
his agent. Such an action cannot be brought 
by one describing himself as “the sole im- 
mediate distributor.” Schenley Products 
Co. v. Franklin Stores Co., N. J., 192 Atl. 
Rep. 375. 54 B. L. J. 617. 
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FEDERAL RESERVE BANKS 


Federal notes secured by United States 
obligations. 

Bill providing that the power of the 
Board of Governors of the Federal Reserve 
System to issue Federal Reserve notes, 
wholly secured by direct obligations of the 
United States, shall be extended to June 
30, 1939. 54 B. L. J. 106. 


§ 492. Rediscounted paper. 

A Federal Reserve bank, which has dis- 
counted a note for a member bank, may en- 
foree the note against the maker even 
though the note was ineligible for discount 
by a Federal Reserve bank, under the pro- 
visions of the Federal Reserve Act. Federal 
Reserve Bank v. Duffy, N. C., 188 S. E. 
Rep. 82. 54 B. L. J. 70. 


FORGED PAPER 


Depositor’s duty to give notice upon 
discovering forged indorsement. 


A bank which cashes a check payable to 
a@ corporation upon the wrongful indorse- 
ment of an officer of the corporation is 
liable to the corporation for the amount. 
But the corporation must notify the bank 
promptly upon discovering the fraud. A 
delay of two years in giving notice will pre- 
vent recovery by the corporation even 
though the bank was negligent in cashing 
the check. National Production Co. v. 
Guardian National Bank of Commerce, 
Mich., 274 N. W. Rep. 774. 54 B. L. J. 888. 


§ 525. 


§526. Drawee bank paying check on 
forged indorsement held liable to 
true owner. 


A bank, which certifies a check and pays 
it on.an unauthorized indorsement of the 
payee’s name, will be liable to the payee 
for the amount of the check even though 
the bank acted entirely in good faith. Citi- 
zens & Southern National Bank v. Davis, 
Ga., 188 S. E. Rep. 589. 54 B. L. J. 242. 


§ 528.—Collecting bank held liable. 


A bank which collects checks, which have 
been wrongfully indorsed and negotiated 
by an employee of the payee, will be liable 
to the payee for the amount of the checks. 
The bank, in turn, may recover from a 
prior indorser. Plymouth Collateral Co. v. 
First National Bank, Wash., 62 Pac. Rep. 
(2a) 734. 54 B. L. J. 117. 


A bank, which collects a check, on which 
the payee’s indorsement is forged by an 
employee of the payee, and pays the pro- 
ceeds over to the forger, will be liable to 
the payee. Linsley v. First National Bank, 
Pa., 190 Atl. Rep. 876. 54 B. L. J. 453. 
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§ 534. Check payable to fictitious payee. 


An employee of a corporation was author- 
ized to act as one of two cosigners of 
checks against the corporation’s account in 
the plaintiff bank. The employee signed 
checks against the account payable to the 
plaintiff bank, secured proper cosignatures 
thereon and used the checks to obtain from 
the plaintiff cashier’s checks payable to the 
order of named payees, which he deposited 
in his personal account in the defendant 
bank. The latter collected the checks after 
the employee had indorsed the payees’ 
names on them. The employee made off 
with the proceeds. The plaintiff bank made 
good the amount to the corporation and 
sued the defendant bank for the amount. 
It was held that the cashier’s checks were 
in effect payable to bearer. Hence, the 
indorsements of the payees’ names did not 
constitute forgeries and the plaintiff was 
not entitled to recover from the defendant 
collecting bank. Union Bank & Trust Co. 
v. Security-First National Bank, Cal., 65 
Pac. Rep. (2) 355. 54 B. L. J. 442, 
Affirming 57 Pac. Rep. (2d) 1332. 53 B. 
L. J. 589. 


An administrator of an estate drew checks 
to the order of two beneficiaries, wrongfully 
indorsed the payees’ names on the checks, 
cashed them at the drawee bank and appro- 
priated the proceeds. It was held that the 
bank was not negligent in so cashing the 
checks and was not liable to the estate. 
Bourne v. Maryland Casualty Co., S. C., 
192 S. E. Rep. 605. 54 B. L. J. 844. 


Check delivered to impersonator— 
right of drawee bank. 


The payee of a check, desiring to pur- 
chase certain property from a person named 
Wolter, with whom he was unacquainted, 
indorsed it to the order of Wolter and de- 
livered it to a person whom he believed to 
be Wolter but who was really an impostor 
posing as Wolter. The impostor indorsed 
the check for value to another person by 
whom it was collected from the drawee 
bank. It was held that the payee could re- 
eover from the drawee bank on the theory 
that the indorsement of the impostor was 
a forgery. Cohen v. Lincoln Savings Bank 
of Brooklyn, N. Y., 10 N. E. Rep. (2d) 
457. 54 B. L. J. 831, 867. 


§ 535. 


FRAUD 


Liability for unsound investment advice. 


A person who, in good faith, advises an- 
other to invest in shares of a building and 
loan association, will not be liable to the 
investor for a loss sustained as a result of 


the peculations of the president of the as- 
sociation, of which the person giving the 
advice had no knowledge. Johnson v. Cald- 
— 71 Pac. Rep. (2d) 620. 54 B. L, 


GIFTS 


§ 545. Delivery is essential to the validity 
of a gift. 


A declaration by a husband that the con- 
tents of a safe deposit box, corporate stock 
and other securities standing in the name 
of the husband, have been given by him 
to his wife and are her property, is not 
sufficient, by itself, to establish a valid 
gift in favor of the wife, even though the 
wife also holds a key and has access to the 
box. To constitute a gift there must, in 
addition, be a delivery of the securities to 
the wife with the intention of making a 
gift. Bolles v. Toledo Trust Co., Ohio, 4 
N. E. Rep. (2d) 917. 54 B. L. J. 80. 


A person purchased certificates of deposit 
payable to others to whom he intended to 
make gifts. He placed the certificates in 
separate envelopes addressed to the donees 
and delivered them to a person with is- 
structions to forward them to the donees 
in the event of his, the donor’s death, 
stipulating that the interest be paid to 
him during his life. It was held that these 
constituted valid gifts. Streeper v. Myers, 
a 7 N. E. Rep. (2d) 554. 54 B. L. J. 


§ 546. Gifts causa mortis. 


The owner of three $1,000 Liberty bonds 
delivered them to a bank with a letter in- 
structing the bank to collect the interest 
and pay the same to her, the owner, and, 
upon her death, to turn the bonds over to 
three named persons or the survivor of them. 
Subsequehtly, the owner withdrew one of 
the bonds. Upon her death it was held 
that her estate, and not the persons named 
as beneficiaries, was entitled to the bonds. 
The writing signed by the owner did not 
create a valid trust but created merely an 
agency which terminated on her death. 
Smith v. Simmons, Colo., 61 Pae. Rep. (2) 
589. 54 B. L. J. 333. 


Under Section 1223 of the Postal Savings 
Laws and Regulations, postal savings certi- 
ficates are non-transferable and non-nego- 
tiable. Section 1236 provides that a “de- 
positor may not designate a beneficiary to 
receive payment except through the formal- 
ity of a will.” Under these provisions, it is 
held that a gift causa mortis of postal sav- 
ings certificates is invalid. In re Bakos’ 
— 298 N. Y. Supp. 866. 54 B. L. J. 
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GOLD 


Devaluation of gold dollar; stabilization 
fund. 

Power of the President to value the gold 
dollar and the existence of the two billion 
dollar stabilization fund extended to Janu- 
ary 30, 1939. 54 B. L. J. 106. 


Forfeiture of gold unlawfully retained. 


Gold coins found in the possession of a 
person in August, 1934, are forfeited to the 
United States under the Gold Reserve Act 
of January 30, 1934. The fact that the pos- 
sessor feared that delivery of the gold to 
the United States would incriminate him 
and that he was, at the time, seeking some 
legal method of turning it into the Treas- 
ury was held to be no defense. United States 
v. 98 $20 United States Gold Coins, 20 Fed. 
Supp. 354. 54 B. L. J. 956. 


Agreement to pay rent in gold bullion. 

An agrement in a lease to pay as rent 
a quantity of gold equal to $1,500, gold 
coin of the standard of weight and fine- 
ness of 1894, “or the equivalent of this 
commodity in currency” may be satisfied, 
even since the devaluation of the gold dol- 
lar, by paying $1,500 in the currency now 
in circulation. Holyoke Water Power Co. 
v. American Writing 57 Sup. 
Ct. Rep. 485. 54 B. L. J. 351 


GUARANTY 
Guaranty by married woman, see § 761. 


§553. Guaranty in general. 


A bond and mortgage company which 
guarantees participation certificates in a 
mortgage on unimproved real estate will 
be liable on the guaranty even though its 
charter authorizes it to guaranty partici- 
pations in mortgages on improved property 
only. Friedman v. Title Guarantee & Trust 
Co., 290 N. Y. Supp. 505. 54 B. L. J. 50. 


A guaranty of payment of notes held by 
a bank on condition that the bank “will 
use every effort to collect the amounts 
due” cannot be enforced by the bank where 
it appears that the bank did not use “any 
reasonable effort” to collect the notes. Wil- 
eoxson v. MeMullin, Col., 63 Pac. Rep. (2d) 
880. 54 B. L. J. 255. 


A corporation which was indebted to the 
plaintiff bank reorganized under Section 
77B of the National Bankruptcy Act. The 
debt was guaranteed to the extent of $20,- 
000 by the defendant. The bank came in 
as a creditor in the reorganization proceed- 
ing and received shares of a new issue of 
stock, the par value of which equaled the 
amount of its claim. It was held that this 
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did not discharge the liability of the de- 
fendant as guarantor. The bank was en- 
titled to recover the full amount of the 
corporation’s debt from the defendant. 
Union Trust Company of Rochester v. Will- 
sea, N. Y., 9 N. E. Rep. (2d) 820, 54 B. 
L. J. 875. 


§557. Construction of contract of guaranty. 


The defendant guaranteed payment in 
full of an $8,000 mortgage note held by 
the plaintiff bank “until such time as the 
sum of sixteen hundred ($1,600) dollars has 
been paid on the principal.” Before $1,600 
had been paid, the makers defaulted and 
under the terms of the note the entire 
amount became immediately due. The mort- 
gage was foreclosed and the net proceeds 
of the foreclosure sale, amounting to more 
than $1,600 but not enough to pay the note, 
were credited upon the note. It was held 
that the defendant was liable for the entire 
balance. Security Co-operative Bank v. Cor- 
coran, Mass., 10 N. E. Rep. (2d) 57. 54 
B. L. J. 932. 


Forms of guaranty. 


Collection of forms of guaranty agree- 
ments. 54 B. L. J. 854. 


GUARDIANS 


§ 564. Liabilities. 

Even though a statute provides that, on 
the application of a guardian the proper 
court “may” order a change in the invest- 
ment of the guardianship funds, the guard- 
ian may nevertheless sell bonds belonging 
to the guardianship estate without such 
order and will not be liable for a loss 
which may be sustained where he uses due 
care and prudence in the transaction. 
Fletcher Trust Co. v. Hines, Ind., 4 N. E. 
Rep. (2d) 562. 54 BLL. J. 15. 


A guardian, who deposits guardianship 
funds in the savings department of a trust 
company for temporary safekeeping merely 
and for the purpose of securing a reason- 
able return while looking for a suitable 
investment for the funds, will not be liable 
tor any loss to the guardianship estate as 
a result of the failure of the bank thirteen 
months later. Appeal of Byrnes, Pa., 188 
Atl. Rep. 871. 54 B. L. J. 313. 


Investment of guardianship funds. 


A statute, providing that guardians shall 
not remove the property of their wards 
outside of the state, does not make it im- 
proper for a bank, acting as guardian, to 
invest in first mortgage bonds secured by 
cealty outside the state. People’s State 
Bank & Trust Co. (defendant) v. Wade, 
(plaintiff), Court of Appeals of Kentucky, 
106 S. W. Rep. (2d) 74. 54 B. L. J. 671. 
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HOLDERS IN DUE COURSE 


§ 566. Payee as holder in due course. 


One McGee borrowed money from the 
plaintiff on the security of real property, 
asing a forged abstract of title. By rep- 
resenting that the defendant bank held an 
unrecorded lien against the property, he se- 
cured from the plaintiff a check drawn to 
the bank’s order. McGee cashed the check 
at the bank, applying part of the proceeds 
to the payment of notes of his held by the 
bank, and receiving the balance in cash. 
It was held that the bank was not liable 
to the plaintiff. Deater v. City National 
Bank, Ia., 272 N. W. Rep. 423. 54 B. L. 
J. 544, 


§ 567.—Where payee not a holder in due 
course. 


The treasurer of the plaintiff company 
drew a series of checks, aggregating $4,650, 
payable to the order of the defendant 
bank, in which the company carried a 
checking account. Some of the checks were 
drawn on the defendant bank and some 
on another bank in which the company also 
carried an account. The checks were marked 
to indicate that they were intended to 
eover drafts drawn on the company by its 
traveling salesmen. The treasurer, how- 
ever, cashed the checks at the bank and ap- 
propriated the proceeds. A_ resolution, 
which the company filed with the bank, 
authorized the treasurer to draw checks 
and authorized the bank to make payments 
“aecording to the check.” It was held 
that the bank was liable to the company 
for the amount wrongfully taken by the 
treasurer. Main Belting Co. v. Corn Ex- 
change National Bank & Trust Co., Pa., 
188 Atl. Rep. 865. 54 B. L. J. 253, 278. 


§ 568. Holder must take without notice of 
defect. 


The Kentucky statutes, §§ 4768 et seq., 
make whiskey warehouse receipts negotia- 
ble, but forbid their issuance unless the 
goods have actually been received into the 
possession of the warehouseman. The presi- 
dent of a distillery company, which had 
long before ceased to operate a whiskey 
warehouse, fraudulently issued receipts in- 
dicating that whiskey was stored in a cer- 
tain government bonded warehouse. It was 
held that a purchaser of such receipts was 
put upon notice by the recital showing that 
the whiskey was not in the distillery’s pos- 
session and that he could not enforce them 
against the distillery company. Old ’76 
Distillery Co. v. Wicehelman, Ky., 99 S. 
W. Rep (2d) 725. 54 B. L. J. 223. 


A bank which finances the conditional 
sale of an oil stove and becomes holder of 
the note given by the purchaser in payment 
for the stove will be permitted to recover 
on the note though it appears that the 
stove was sold with a guaranty that it 
would properly heat the buyer’s premises 
and the stove failed to fulfill this guaranty. 
Buffalo Industrial Bank v. DeMarzio, 54 
B. L. J. 766. Reversing 296 N. Y. Supp. 
783. 54 B. L. J. 676. 


§ 569.—Where holder is not charged with 
notice. 


The holder of notes, which had been in- 
dorsed in blank by the payees, gave them 
to her agent for safekeeping. The agent 
borrowed $4,000 from a bank, using the 
notes as security and telling the bank that 
they belonged to him. It was held that the 
fact that extension slips were attached to 
the notes, extending the time of payment 
for three years, did not put the bank upon 
notice or deprive it of the rights of a 
holder in due course. Ragan v. Wardell, 
Wash., D. C., 91 Fed. Rep. (2d) 253. 54 
B. L. J. 821. 


A bank, which purchases stolen negotia- 
ble bonds in good faith and for the full 
market value, may hold them as against 
the real owner. The fact that the owner 
has sent out notices, giving the numbers 
of the bonds and stating that they were 
stolen, to various banks, including the one 
by which the bonds were purchased, is not 
sufficient to put the purchasing bank upon 
notice where the representative of the pur- 
chasing bank testifies that the notice never 
came to his attention. State Bank of 
Benkelman v. Iowa-Des Moines National 
Bank & Trust Co., Ia., 273 N. W. Rep. 
160. 54 B. L. J. 643. 


§ 570.—Purchaser held put on notice. 


A corporation transferred trade accept- 
ances, in which it was named as payee, to 
the plaintiff credit company. All of the 
credit company’s stock was owned by a 
mortgage company which, in turn, was con- 
trolled by the payee corporation. It was 
held that the credit company could not sue- 
cessfully claim to be a holder in due course 
as against the drawer’s defense that the 
trade acceptances were fraudulently ob- 
tained by the payee. Marsol Credit Co. v. 
West Coast Grocery Co., Wash., 70 Pac. 
Rep. (2d) 1046. 54 B. L. J. 816. 


§ 578. Holder must take instrument before 
maturity. 


One who purchases a promissory note 
after maturity and for approximately one- 
fourth of its face value, is not a holder 


in due course and cannot enforce it against 
a prior indorser where it appears that such 
indorser indorsed the note and delivered it 
to an agent for collection, which agent 
wrongfully negotiated the note. Bernstein 
v. Pacific States Savings & Loan Co., Cal., 
66 Pac. Rep. (2d) 699. 54 B. L. J. 561, 


§582. Holder must take for value. 


A corporation drew a check on an out 
of town bank, payable to its own order, 
indorsed it “for deposit only” and deposited 
it to its credit in a local bank. The de- 
posit slip recited that the check was 
credited “only subject to final payment.” 
The local bank sent the check to the de- 
fendant “for collection.” Both the local 
and the defendant bank failed the follow- 
ing day and the corporation notified the 
drawee bank to stop payment. It was held 
that neither the local nor the defendant 
bank was a purchaser for value and that 
neither, therefore, could enforce the check 
against the corporation. Kirstein Leather 
Co. v. Dietrick, 86 Fed. Rep. (2d) 793. 
54 B. L. J. 244. 


INSURANCE 


§ 649. Liability on policies in general. 


The defendant company insured the 
plaintiff bank against loss from taking 
stolen securities as collateral in the ordin- 
ary course of business in good faith. The 
bank received in good faith certain stolen 
bonds as collateral for a loan, giving the 
borrower its eashier’s check for the amount. 
The borrower indorsed and deposited the 
check in the bank to the credit of a cor- 
poration of which he was a_ stockholder. 
An officer of the surety company advised 
the bank that it had good title to the bonds 
and that it had no right to apply the de- 
posit in the name of the corporation to 
the payment of the loan. The bank, accord- 
ingly, paid out the deposit on checks drawn 
by the corporation. The owner of the bonds 
subsequently obtained judgment against the 
bank. In these circumstances it was held 
that the bank was entitled to recover on 
its policies of insurance. Uptown State 
Bank v. United States Fidelity & Guaranty 
Co., Ill., 7 N. E. Rep. (2d) 354. 54 B. L. 
J. 447, 


§ 650.—Forgery insurance. 


An automobile dealer forged the signa- 
ture to a note and the chattel mortgage on 
a car securing the note. He then forged 
the same signature to a letter requesting 
the plaintiff finance company to purchase 
the note and mortgage, which the plaintiff 
did. paying the money to the dealer. It 
was held that the plaintiff’s loss was not 
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covered by a policy of forgery insurance 
protecting the plaintiff from losses through 
the payment ef any “order to pay a sum 
certain in money.’’ Tennant Finance Corp. 
v. Maryland Casualty Co., 86 Fed. Rep. 
(2d) 789. 54 B. L. J. 231. 


The plaintiff, a retail tobacco dealer, 
cashed a ceertified check for $1,450.82, 
charging 2 per cent. for the service. The 
person cashing the check purchased one or 
two cartons of cigarettes from the plaintiff 
at the time of the transaction. It was 
later found that the certification was forged 
and that there was no account in the drawee 
bank standing in the name of the drawer. 
It was held that the plaintiff’s loss was 
not covered by a forgery bond issued by 
the defendant company protecting the 
plaintiff against loss through taking any 
draft or check “in exchange for property 
sold and delivered.” Jacoby v. Aetna Cas- 
ualty & Surety Co., 297 N. Y¥. Supp. 105. 
54 B. L. J. 735. 


An insurance company, which insures an 
individual against loss through the em- 
bezzlement of checks and pays such a loss 
to the insured party, may recover from one 
who cashed the checks on forged indorse- 
ments and from tbe bank through which 
they were collected. Meyers v. Bank of 
America, Cal., 69 Pac. Rep. (2d) 868. 
54 B. L. J. 721. 


§ 659. Fidelity bonds in general — where 
surety is not liable. 


A fidelity bond, covering a bank teller 
for a specified time to the extent of $50,000, 
earried a rider that, in consideration of a 
reduced premium, the surety would not be 
liable for any loss or series of losses not 
in excess of $25,000 and then only for the 
amount of such excess. It was held that, 
for the purpose of computing the $25,000 
exemption, only losses sustained during the 
period covered by the bond, and not those 
prior to the time when the bond took effect, 
could be included. National Surety Co. v. 
First National Bank, Okla., 61 Pac. Rep. 
(2d) 1122. 54 B. L. J. 29. 


The giving of incorrect answers to ques- 
tions asked of a bank by an insurance com- 
pany, upon the bank’s applying for a fidel- 
ity bond covering an employee, will prevent 
the bank from recovering, in an action on 
the bond, a loss sustained through the em- 
ployee’s embezzlement. City Bank & Trust 
Co. v. Commercial Casualty Co., La., 176 
So. Rep. 27. 54 B. L. J. 840. 


§ 660.—Cashier. 


A bank eashier, who also served as city 
treasurer, placed in the bank a city war- 
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rant representing funds belonging to the 
city. He caused the warrant to be remit- 
ted to a correspondent for the credit of 
his bank. He then eredited part of the 
proceeds to his account as city treasurer 
and issued a eashier’s check for the bal- 
ance to himself, which check he later cashed. 
It was held that this constituted embezzle- 
ment within the meaning of that term as 
used in the ecashier’s fidelity bond. Mary- 
land Casualty Co. v. Queenan, 89 Fed. Rep. 
(2d) 155. 54 B. L. J. 564. Affirming 14 
Fed. Supp. 989. 53 B. L. J. 782 


§665. Where surety is liable—cashier. 


The, eashier of a bank, who is also ad- 
ministrator of an estate, carried the estate 
and individual accounts in the bank. He 
withdrew funds from the estate account, 
placed them in his individual account and 
later appropriated the money to his own 
use. It was held that the bank was pro- 
tected by a fidelity bond insuring it against 
loss through embezzlement by the cashier. 
American Surety Co. v. Peoples Bank, N. 
Y., 180 S. E. Rep. 414. 54 B. L. J. 258. 


Social Security Law. 


Title 9 of the Federal Social Security 
Act, imposing an excise tax on employers 
for the purpose of raising a fund to be 
used in making payments to persons out of 
employment, is constitutional. It is not 
unlawful as a scheme to coerce states intu 
adopting a system of unemployment insur- 
ance contrary to the Tenth Amendment of 
the Federal Constitution. Beeland Whole- 
sale Co. v. Davis, 17 Fed. Supp. 529. 54 
B. L. J. 324. 


Deposit Insurance. 


The plaintiff deposited in a bank a check 
payable to her order and received a cash- 
ier’s check also payable to her order for 
part of the amount. The bank failed about 
two weeks later. It was held that the 
cashier’s check was covered by Federal de- 
posit insurance. Larson v. Banking Com- 
mission, Wis., 271 N. W. Rep. 912. 54 
B. L. J. 264, 


INTEREST 


§678. Interest on deposits. 


Where public funds are deposited in a 
bank under an agreement to pay a speci- 
fied rate of interest, but the deposit is 
not made for any fixed term, the depository 
may reduce the rate of interest, or termin- 
ate interest payments, upon giving notice 
to the depositor. City of Minneapolis v. 
First National Bank, Minn., 269 N. W. 
Rep. 521. 54 B. L. J. 94. 


LAW JOURNAL 


DeSnition of interest under Regulation Q. 


The effect of the definition of the term 
“interest” in Section 1(f) of Regulation Q 
is to prohibit banks from making a prac- 
tice ot giving free service of any kind to 
depositors. This provision was eliminated 
by action of the Board of Governors of 
the Federal Reserve System on February 
11. 54 B. L. J. 20 


Payment of interest by member banks, 


Digest of rulings of the Board of Gov- 
ernors of the Federal Reserve System un- 
der Regulation Q relative to the payment 
of interest on deposits by member banks 
54 B. L. J. 108. 


LIEN AND SET-OFF 
Set-Off Against Insolvent Bank 


§ 741. Depositor’s right of set-off. 


A man who is indebted to a bank on a 
note and who has deposited money of his 
own in an account standing in his wife’s 
name has the right, upon the failure of 
the bank, to set-off the deposit against 
the note even though the officers of the 
bank had no knowledge that the money 
belonged to him. Tobin v. Block, 10 Fed. 
Supp. 747. 54 B. L. J. 800. 


§ 747. Set-off by commercial depositor 
against savings department. 


Under the laws of California, a deposi- 
tor in the savings department of a state 
bank may, upon the failure of the bank, 
set off the deposit against a note on which 
he is indebted to the commercial depart- 
ment. In re Bank of San Pedro, Cal., 69 
Pac. Rep. (2d) 222. 54 B. L. J. 691. 


il LOST PROPERTY 
Title of finder. 


Money hidden under the floor of a house 
which is found by a child of the tenant, in 
the absence of evidence as to who is the 
real owner, is “treasure trove” and the 
finder is entitled to it as against everyone 
except the owner. Zornes v. Bowen, Ia., 274 
N. W. Rep. 877. 54 B. L. J. 884. 


MAKER 


§ 759. Liability of maker—joint makers. 
A person borrowed money from a credit 
company on a note secured by a chattel 
mortgage on an automobile. The note was 
also signed by two others as co-makers. It 
was subsequently negotiated to the plaintiff 
hank. The note contained a provision that 
no delay on the part of the holder in exer- 
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cising any rights should operate as a 
waiver of such rights. The borrower fell 
in arrears and the bank neglected to en- 
force the chattel mortgage against him 
until his financial condition became such 
that it was impossible to collect from him. 
It was held that this did not discharge the 
co-makers from liability whether they were 
regarded as co-makers or as accommodation 
indorsers. Continental Bank & Trust Co. 
vy. Bouterie, La., 169 So. Rep. 812. 54 B. 
L. J. 485. 


MARRIED WOMEN 


§761. Liability as surety of guarantor. 


The Pennsylvania statute, 48 P. S. § 32, 
which prohibits a married woman from 
becoming liable as guarantor, surety or ac- 
commodation indorser far her husband, does 
not prevent her from paying her husband’s 
debts or pledging her own property to se- 
cure their payment. Hastings Bank v. Co- 
vitch, Pa., 188 Atl. Rep. 129. 54 B. L. J. 
148. 

MATURITY 


Construction of note with reference 
to time of maturity. 


The first paragraph of a note indicated 
that it was payable on demand. The second 
paragraph provided for payment in monthly 
installments and contained an acceleration 
clause. It was held that the note should be 
construed as one payable in installments. 
Trigg v. Arnott, Calif., 71 Pac. Rep. (2d) 
330. 54 B. L. J. 896. 


§ 767. 


MONEY ORDERS 


§785. Telegraph money orders. 


Money was sent by telegraph, positive 
identification of the payee being waived. 
The telegraph companys agent paid the 
money to an impostor upon his answering 
correctly questions as to the amount and 
the name, address, and occupation of the 
sender. It was held that the telegraph 
company was not liable. Western Union 
Telegraph Co. v. Cosby, Tex., 99 S. W. 
Rep. (2d) 662. 54 B. L. J. 195. 


MORTGAGES 


Chattel Mortgages 


§ 798. Description of mortgaged property. 


The description of property covered by 
a chattel mortgage as “eighteen grown 
jersey cows and five jersey heifers,” located 
in a certain county, is sufficient to put sub- 
sequent lienors on notice where it appears 
that these were all the cattle owned by 
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the mortgagor in the county named. Hart- 
man v. iFirst National Bank, Tex., 97 S. 
W. Rep. (2d) 969. 54 B. L. J. 48. 


Real Estate Mortgages 


§ 820. Foreclosure. 


A North Carolina statute, §3, chap. 275, 
P. L. 1933, provides that, where mortgaged 
real estate (or personal property) is sold 
upon the default of the mortgagor and is 
bid in by the mortgagee (but not by any 
other purchaser) at less than the amount 
of the mortgage debt, the mortgagor can 
defeat an action brought by the mortga- 
gee for a deficiency judgment, in whole or 
in part, by showing that the property was 
worth substantially more than the amount 
bid. Richmond Mortgage & Loan Corp. 
vy. Wachovia Bank & Trust Co., 57 Sup. 
Ct. Rep. 338. 54 B. L. J. 284. 


MUNICIPAL WARRANTS 


§ 822. Negotiability. 


Warrants issued by a school district or 
other governmental agency are non-nego- 
tiable and are subject to the defense of 
failure of consideration even in the hands 
of a holder in due course. Jenkins Com- 
mon School Dist. v. Guaranty Bond State 
Bank, Tex., 103 S. W. Rep. (2d) 394. 
54 B. L. J. 498. 


NATIONAL BANKS 


§841. Loans by national bank coliateral. 


A national bank loaned money to a stock- 
holder and took an assignment of his 
shares, agreeing to use its best efforts to 
sell the stock and further agreeing to re- 
new the stockholder’s note until the pro- 
ceeds of the sale should be sufficient to 
liquidate the loan. The bank did not sell 
the shares and they became worthless. It 
was held that such an agreement was out- 
side the powers of a national bank and that 
the stockholder was liable on his note not- 
withstanding the fact that the bank made 
no effort to sell the stock. Harriman Na- 
tional Bank & Trust Co. v. Perry, 86 Fed. 
Rep. (2d) 641. 54 B. L. J. 165. 


Dealing in securities. 


Section 2 of the McFadden Act (Feb. 25, 
1927, 12 U. S. Code § 24), provides, with 
respect to national banks, “That the busi- 
ness of buying and selling investment se- 
eurities shall hereafter be limited to buy- 
ing and selling without recourse market- 
able obligations evidencing indebtedness of 
any person or corporation, in the 
form of bonds, notes and/or debentures, 
commonly known as investment securities.” 
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This section does not require a national 
bank, having taken a note for money lent 
in the ordinary course of business, to in- 
dorse such note without recourse upon 
making a cash sale of it. Bouchelle v. 
First National Bank, Ala., 173 So. Rep. 
83. 54 B. Ls J. 465. 


NEGLIGENCE 


§85i. Liability for negligence. 


A bank will be liable in damages to a 
person who slips and is injured on marble 
steps in the bank’s building, where it ap- 
pears that the steps were slippery, although 
not appearing so, that several customers 
had suggested to the bank that safety 
treads be placed on the steps and that the 
unsafe condition of the steps was known 
to the bank, but not to the injured person, 
at the time of and before the accident. 
This was decided in the case of Asbury 
v. Fidelity National Bank & Trust Co., 
Mo., 100 S. W. Rep. (2d) 946. 54 B. L. 
J. 348, 


A bank is under no obligation to main- 
tain a watchman or guard over steps lead- 
ing to the front door of the bank, for the 
purpose of preventing children from play- 
ing on such steps and preventing possible 
injuries to customers of the bank. Wells 
v. Citizens National Bank, N. J., 192 Atl. 
Rep. 91. 54 B. L. J. 650. : 


NEGOTIABILITY 


§ 857. Stipulations in general not affect- 
ing negotiability. 


Corporate bonds, which otherwise comply 
with the requirements of the law as to 
negotiability, are not rendered non-nego- 
tiable by a reference to an “agreement” 
contained in them where such reference 
indicates that it has to do with providing 
further security for the payment of the 
bonds. Continental Casualty Co. v. Aetna 
Casualty & Surety Co., 296 N. Y. Supp. 
833. 54 B. L. J. 723. 


§879. Instrument must be certain as to 
time of payment—provisions relat- 
ing to security. 


The negotiability of a promissory note, 
payable to a bank on a specified day, is 
not destroyed by a clause to the effect that 
if the security held by the bank becomes 
unsatisfactory, the maker will furnish ad- 
ditional security or make a payment on 
account satisfactory to the bank. Mer- 
chants & Marine Bank v. Hibernia Bank 


& Trust Co., 16 Fed. Supp. 433. 54 B. 
is. J, 
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§ 881.—Instruments due on default as to 
interest. 


A provision in a promissory note, pay- 
able in installments, that failure to pay 
interest or any installment when due shall 
eause the whole sum to become due and 
payable immediately, at the option of the 
holder and without notice, does not de- 
stroy the negotiability of the note. Illinois 
Bankers Life Assurance Co. v. Day, Okla., 
62 Pace. Rep. (2d) 970. 54 B. L. J. 269. 


§ 883.—Provisions for extension of time. 


A note is not rendered non-negotiable 
by a clause to the effect that the makers. 
sureties, indorsers and guarantors con- 
sented that the time of payment might be 
extended “without notice thereof to any 
of the sureties’ where it appears that 
there were no sureties. Pirtle v. Johnson, 
Kans., 64 Pac. Rep. (2d) 2. 54 B. L. J. 
309. 


NON-NEGOTIABLE PAPER 


Municipal warrants, see § 822. 


§ 898. Non-negotiable paper. 


A mortgage trust fund certificate, not 
payable to order or bearer and transfer- 
able only on the books of the trust com- 
pany issuing it, is non-negotiable. Where 
such a certificate is fraudulently issued 
by an officer of the trust company and 
transferred to a holder in due course for 
value, the latter will not be allowed to en- 
force it against the trust company. Hall 
v. Market Street Title & Trust Co., Pa., 
190 Atl. Rep. 903. 54 B. L. J. 480. 


NOTARIES 


§ 910. Acknowledgment before stockholder 
of interested corporation valid. 

Under the North Carolina statute, Laws 
1937, chap. 183, an acknowledgment is not 
invalid because the notary taking it is a 
stockholder, director, officer, or employee of 
a bank or other corporation which is a 
party to the acknowledged instrument. 54 
B. L. J. 921. 


§ 919. Contract between bank and notary 
to divide fees. 


A bank, which collects and retains nota- 
rial fees, earned by a notary in its em- 
ploy, is liable to the notary for the full 
amount so retained and is not entitled to 
eredit for salary paid to the notary dur- 
ing the period of his employment. A 
series of writings, signed by, the notary 
every two weeks acknowledging the receipt 
of the salary paid to him as payment in 
full for all services rendered to date, does 


not release his claim against the bank for 
his notarial fees. Kress v. Manufacturers 
Trust Co., 293 N. Y. Supp. 646. 54 B. L. 
J. 443. 


NOTICE OF DISHONOR 


§928. Persons entitled to notice. 


The indorser of a note will be discharged 
from liability if, upon the non-payment of 
the note by the maker at maturity, a no- 
tice of dishonor is not sent to the indorser 
at his proper address, provided such ad- 
dress can be ascertained by the exercise 
of due diligence. Bank of America v. 
Century Land & Water Co., Cal., 65 Pae. 
Rep. (2d) 110. 54 B. L. J. 367. 


§ 964. Failure to give notice not excused. 


The failure of a bank to give notice of 
dishonor to the indorser of a note, held 
by the bank, will discharge the indorser 
from liability even though he was fully 
aware of the fact that the bank held the 
note and though he knew the date of its 
maturity. Liberty Bank & Trust Co. v. 
Hand, Ky., 107 S. W. Rep. (2d) 285. 54 
B. L. J. 750. 


§979. Waiver of notice. 


The treasurer of a partnership signed a 
note on behalf of the partnership as maker 
and indorsed the note individually. The 
note was payable at a bank nine months 
after date. Prior to the maturity of the 
note the indorser directed the bank not to 
pay it. It was held that this constituted 
a waiver of notice of dishonor and that 
the indorser was liable to a holder in due 
course, although no notice was given. James 
Doak, Jr., Co. v. Levy, Pa., 191 Atl. Rep. 
662. 54 B. L. J. 656. 


OFFICERS OF BANKS 


§ 994. Personal liability of president. 


The president of a bank, without the 
bank’s knowledge, collected service charges 
from borrowers, to cover the cost of exam- 
ining titles, preparing papers, ete., and 
retained for himself the excess over the ac- 
tual expenses. It was held that the bank 
could recover the amount taken by the 
president. Blackburn’s Administratrix v. 
Union Bank & Trust Company, Ky., 106 
S. W. Rep. (2d) 136. Rehearing denied, 
108 S. W. Rep. 806. 54 B. L. J. 667. 


The president of a bank is not respon- 
sible for losses caused by overdrafts wrong- 
fully permitted by the cashier and con- 
cealed from the president by fraudulent 
bookkeeping. Bates v. Seeds, Ia., 272 N. 
W. Rep. 515. 54 B. L. J. 592. 
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Liability of bank for acts of offi- 
cers or employees. 


An honest expression of opinion by a 
bank officer in selling bonds to a customer, 
to the effect that the bonds were “as good 
as gold,” will not subject the bank to lia- 
bility for a loss which the customer suffers 
as a result of a depreciation in the value 
of the bonds. Leichner v. First Trust Com- 
pany, Neb., 274 N. W. Rep. 475. 54 B. L. 
J. 740. 


A bank depositor invested in mortgage 
bonds on the advice of the bank’s assistant 
cashier. The bank’s officers had no knowl- 
edge of the transaction nor was the bank 
in any. way interested therein. The assist- 
ant cashier received a commission from the 
salesman. It was held that the bank was 
not liable for a loss sustained by the de- 
positor. Armstrong v. Citizens Union Na- 
tional Bank, Ky., 106 S. W. Rep. (2d) 630. 
54 B. L. J. 711. 


The plaintiff turned over money to an 
officer of the defendant bank in trust for 
the support and maintenance of the plain- 
tiff. The officer opened an account in the 
savings department of the bank in his 
name as trustee for the plaintiff. He then 
made withdrawals from the deposit which 
he embezzled. The withdrawals were en- 
tered on the records of the bank but not 
entered in the passbook. It was held that 
the officer had taken the bank’s, not the 
plaintiff’s, money and that the bank was 
liable to the plaintiff. Chase v. Second 
National Bank, N. H., 188 Atl. Rep. 1. 
54 B. L. J. 45. 


A joint stock Inand bank is not respon- 
sible for the obligations of an investment 
company organized and operated by officers 
of the land bank. Finley v. Union Joint 
Stock Land Bank, Mich., 274 N. W. Rep. 
768. 54 B. L. J. 964. 


§ 1015. Liability of bank for cashier’s act. 


A bank will be liable to a depositor 
where its cashier wrongfully pretends to 
loan money belonging to the depositor and 
converts the money to his own use. Carr 
v. Weiser State Bank, Idaho, 66 Pac. Rep. 
(2d) 1116. 54 B. L. J. 525. 


A depositor mailed a check to her bank 
for credit to her account. The cashier 
sent her a deposit slip but actually credited 
the check to his own personal account and 
appropriated the proceeds. It was held 
that the bank was liable for the amount 
misappropriated by the cashier with inter- 
est from the time when the misappropria- 
tion occurred. City National Bank v. Gus- 
tavus, Tex., 106 S. W. Rep. (2d) 262. 54 
B. L. J. 683. 


§ 997. 


— 


The cashier of a national bank agreed 
that the bank would make loans on behalf 
of a depositor from her checking account, 
being responsible for the loans, and pay 
interest at a minimum rate. The cashier 
drew a check against the account for $4,- 
000, payable to the bank, and took from 
the bank’s portfolio two notes of $2,000 
each which the bank had previously dis- 
counted. It was held that the depositor 
was entitled to recover from the bank. 
Louisa National Bank v. Sparks, Ky., 104 
S. W. Rep. (2d) 223. 54 B. L. J. 628. 


§ 1037. Liability of directors generally. 

A director cannot escape liability on a 
note signed by him and held by his bank 
on the plea that, because of poor eyesight, 
he could not read the note and that he 
relied on the good faith of the bank’s offi- 
cers who handled the transaction but that 
he actually received an amount less than 
the face of the note. As a director of the 
bank, it was his duty to protect the bank’s 
assets. If he were unable to read the note, 
he should have had it read to him before 
signing it. Alberg v. Sullivan, Dl, 5 N. 
E. Rep. 254. 54 B. L. J. 102. 


§ 1042.—Liability to depositors who rely on 
false statements. 


A bank director is personally liable, un- 
der the Oklahoma statute, O. 8S. 1931, 
§ 9124, for losses sustained by depositor as 
a result of relying on a false report of the 
bank’s financial condition, issued by the 
directors, only where the director has knowl- 
edge of the falsity of the report. McConnell 
v. Ray, Okla., 71 Pac. Rep. (2d) 975. 54 
B. L. J. 911. 


Compensation of officers. 


Section 5136 of the United States Re- 
vised Statutes (12 U. S. Code, §24) pro- 
vides that no national bank “shall transact 
any business except such as is incidental 
and necessarily preliminary to its organi- 
zation, until it has been authorized by the 
Comptroller of the Currency to commence 
the business of banking.” Under this stat- 
ute, it was held that a national bank in 
the process of organization connot lawfully 
contract to pay a salary to a vice-president 
prior to the date that it is actually author- 
ized to commence business by the Comp- 
troller. Wise v. Citizens National Bank, 
Tex., 107 S. W. Rep. (2d) 715. 54 B. L. 
J. 767. 


PAYEE 


§ 1120. Construction of instrument as to 
payee. 

A note payable to “J. F. Darby trading 

as the J. F. Darby Lumber Company” is 

not invalidated by the failure of the payce 
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to have the trade name registered as re- 
quired by statute. A note in this form is 
actually payable to J. F. Darby, the words 
which follow his name being descriptive 
merely. The situation would be different 
if the note had been made payable to J. F. 
Darby Lumber Company and his trade 
name had not been registered as required 
by law. Stewart v. Darby Banking Co., 
Ga., 190 S. E. Rep. 28. 54 B. L. J. 410. 


PAYMENT 


§ 1126. Payment in general. 


Where the holder of a check presents it 
to the drawee bank and takes a cashier’s 
check instead of demanding cash as he 
is entitled to, and the cashier’s check is dis- 
honored because of the closing of the bank, 
the debt for which the check was given is 
regarded as paid. Nelson v. Christian Re- 
formed Church, Ill, 8 N. E. Rep. (2d) 
385. 54 B. L. J. 631. 


§ 1129. Payment before maturity or with- 
out taking up instrument. 


A Federal Reserve Bank, which has 
loaned money to a member bank on the 
security of notes pledged by the member 
bank, may enforce the notes against the 
makers and indorsers even though the latter 
have paid the notes to the member bank 


prior to maturity. Federal Reserve Bank ~ 


v. Gettleman, N. J., 180 Atl. Rep. 86. 54 
B. L. J. 291. 


§ 1143. Payment of checks—payment to 
unauthorized persons. 


The plaintiff signed a blank check on 
the defendant bank and gave it to an em- 
ployee with instructions to fill it out and 
use it in paying a certain debt. The check 
came to the hands of a third person who 
wrongfully filled it out, using a fictitious 
name as payee. This party indorsed the 
check with the fictitious name and cashed 
it at the defendant bank. The employee 
of the bank who paid the check did not 
require positive identification of the per- 
son presenting it. It was held that the 
bank could not charge the check against 
the plaintiff’s account. Hays v. Lowndes 
Savings Bank & Trust Co., West Va., 190 
S. E. Rep. 543. 54 B. L. J. 472. 


§ 1162. Bank’s liability for refusing de- 
positor’s check. 


Where checks are deposited and listed 
on a deposit slip providing that the credit 
may not be drawn against until the checks 
have been collected in cash, the bank will 
not be liable to the depositor in refusing 
for insufficient funds a check drawn by the 
depositor and presented prior to such col- 
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Hardee v. George H. Price 
54 B. L. J. 


lection in cash. 
Co., 89 Fed. Rep. (2d) 497. 
489. 


PLEDGE AND COLLATERAL 
§ 1186. Pledge and collateral in general. 


A bond securing a loan was lost while 
in the hands of the pledgee. The pledgee 
agreed in writing to secure a duplicate 
bond or pay the amount thereof to the 
pledgor. It was held that the pledgee was 
liable on this agreement even though the 
loss of the bond was not due to neglect. 
Till v. Material Service Corp., Ill., 5 N. E. 
Rep. (2d) 769. 54 B. L. J. 304. 


A person, who subsequently became 
bankrupt, pledged automobiles to a bank 
as security for a loan. The owner of the 
cars retained possession of them. The lien 
of the pledge was noted on each certificate 
of title by the Secretary of Revenue. It 
was held that the bank was entitled to the 
proceeds of the sale of the cars as against 
the trustee in bankruptcy. In re Fell, 16 
Fed. Supp. 987. 54 B. L. J. 140. 


§ 1198. Sale of collateral. 


A bank held securities as collateral for 
a loan under an agreement of pledge which 
authorized the bank, in case of default, to 
sell the securities at public or private sale 
and to become the purchaser of them itself 
if the sale were public. The bank sold 
the securities at what amounted to a pri- 
vate sale and bid them in at less than 
their market value. It was held that the 
pledgor was entitled to have the sale set 
aside even after the bank had secured and 
collected a judgment for the balance due 
on the loan. Louisville Trust Co. v. Drewry, 
Ky., 98 S. W. Rep. (2d) 900. 54 B. L. 
J. 153. 


PRESENTMENT FOR PAYMENT 
§ 1219. Time of presentment of checks. 


Whether a delay of fifteen days in pre- 
senting a check payable to three payees, 
at the end of which time the drawee bank 
failed, is sufficient to discharge the drawer 
from liability is a question for the jury to 
decide. Gatlin v. Farmers Mut. Ins. Assn., 
8S. C., 188 S. E. Rep. 253. 54 B. L. J. 56. 


§ 1227. Time of presentment of demand 
notes. 


A note, payable on demand, must be 
presented for payment within a reasonable 
time in order to charge the indorsers with 
liability. Arnold v. Potomac Improvement 
Co., West Va., 190 S. W. Rep. 685. 54 
B. L. J. 551. 
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Effect of delay in presentment of 
check—drawer not discharged. 


The rule that the drawer of a check is 
discharged from liability where the holder 
does not present the check within a reason- 
able time and the check is refused on ac- 
count of such delay, does not apply to a 
check given in payment for taxes. Taxes 
are payable in money and a check does not 
constitute payment. The general rule is that 
a state or municipality may not ordinarily 
be deprived of taxes due by reason of the 
negligence of its collecting agent. In re 
Follansbee Bros. Co., 20 Fed. Supp. 383. 
54 B. L. J. 969. 


§ 1231. 


RECONSTRUCTION FINANCE 
CORPORATION 


Continued existence. 


Existence of the Reconstruction Finance 
Corporation extended to July 1, 1939. 54 
B. L. J. 107. 


REWARD 


§ 1261. Offer of reward binding. 


An offer of a reward for the capture of 
robbers made by a bank is binding on the 
bank until actually revoked. The mere re- 
moval from the lobby of the bank of a 
poster offering the reward is not a suffi- 
cient revocation. Carr v. Mahaska County 
Bankers Association, Ia., 269 N. W. Rep. 
494, 54 B.L. J. 1. 


SAFE DEPOSIT COMPANIES 


Taxation of national bank safe deposit 
business, see § 1411. 


SALES 


§ 1270. Contracts of sale. 


One who sells shares of stock will not 
be permitted to compel the purchaser to 
account for a profit subsequently made in 
reselling the stock because the purchaser 
misrepresented its actual value. Laurent v. 
Cincinnati Clearing House Assn., Ohio, 9 
N. E. Rep. (2d) 886. 54 B. L. J. 825. 


SAVINGS BANKS 


§ 1273. By-laws. 


A statute requiring savings banks to post 
copies of their regulations in their banking 
rooms does not make it necessary to post 
such regulations in order to bind a deposi- 
tor who has actual knowledge of the regu- 
lations. Andrew v. Union Savings Bank 
& Trust Co., Ia., 270 N. W. Rep. 465. 
54 B. L. J. 207. 
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SIGNATURE 
§ 1282. Place of signature. 


A person signing a note on the back 
thereof may be held liable as the maker 
where it appears that the intention of the 
parties was that he should assume such 
liability. Garon v. Becker, N. J., 191 Atl. 
Rep. 546. 54 B. L. J. 558. 


§ 1284. Signature by agent. 


Under the laws of Kentucky (section 19 
of the Negotiable Instruments Act) an 
agent must have written authority in order 
to sign the name of his principal to a note. 
If the agent signs without such authority 
a subsequent oral ratification by the prin- 
cipal is not binding upon him. Dalton v. 
Shelton, Ky., 101 S. W. Rep. (2d) 208. 
54 B. L. J. 407. 


§ 1287. Signature on corporate check. 


A corporation authorized its bank to pay 
ehecks against its deposit account signed 
in its name by its treasurer. The bank 
paid checks signed in the treasurer’s indi- 
vidual name. It was held that the bank 
was liable to the corporation for the 
amount. Inner Group Financing Corp. v. 
Halsted Exchange National Bank, Ill, 4 
N. E. Rep. (2d) 905. 54 B. L. J. 42. 


STATUTE OF LIMITATIONS 


§ 1298. 


A note payable in installments is barred 
as to all installments due and unpaid for 
more than four years under the California 
statute of limitations. Trigg v. Arnott, 
Calif., 71 Pac. Rep. (2d) 330. 54 B. L. J. 
896. 


Action on note. 


§ 1320. Conflict of laws. 


Where a note made in one state is sued 
on in another state and the time within 
which suit must be brought depends upon 
whether the note bears a seal, the question 
as to the sufficiency of the seal is deter- 
mined by the law of the state where action 
is brought. Coral Gables, Ine. v. Christo- 
pher, Vt., 189 Atl. Rep. 147. 54 B. L. 
J. 378. 


STOCK AND STOCKHOLDERS 


§ 1337. Dividends. 


The actual owner of shares of stock, and 
not the record owner, at the time when a 
dividend is declared, is entitled to the divi- 
dend. The corporation, however, is pro- 
tected in paying the dividend to the owner 
of record. Lunt v. Genesee Valley Trust 
Co., 297 N. Y. Supp. 27. 54 B. L. J. 728. 
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§ 1340. Right of stockholder to inspect 
books generally. 


A stockholder of a Pennsylvania corpora- 
tion, which maintains its principal office 
and place of business in the city of New 
York, and there keeps its books, is entitled 
to examine the books and records of the 
corporation but he will be required to make 
the examination in New York. Ruby y, 
Penn Fibre Board Corp., Pa., 192 Atl. Rep. 
914, 54 B. L. J. 725. 


§ 1350. Statutory liability in general of 
stockholders to creditors. 


The liability of a stockholder in a de- 
funct state bank for the bank’s debts is 
measured by the unsatisfied debts which 
accrued during the period of his stock own- 
ership. If other stockholders, owning stock 
during that same period, have paid in an 
amount equal to the unsatisfied debts ac- 
cruing during that period, then the stock- 
holder, who has paid nothing on account of 
his liability, is under no liability to the 
bank’s creditors. Schwartz v. Broadway 
Trust & Savings Bank, Ill., 10 N. E. Rep. 
(2d) 157. 54 B. L. J. 891. 


§ 1352.—Transfer prior to insolvency. 


The Ohio statute (Gen. Code, § 710-75), 
providing that a stockholder, who transfers 
his shares within sixty days prior to the 
failure of the bank, will remain subject 
to the stockholders’ statutory double liabil- 
ity, to the extent that the transferee fails 
to meet such liability, is constitutional and 
valid. Squire v. Borton & Borton, Ohio, 5 
N. E. Rep. (2d) 479. 54 B. L. J. 228. 


§ 1360.—Where transfer not recorded. 


The owner of shares of stock in a joint 
stock land bank indorsed the certificate and 
delivered it to his daughter as a gift. The 
certificate was never sent to the bank for 
transfer from the name of the owner to 
that of his daughter. It was held that the 
owner remained liable for an assessment 
on his stock when the bank went into re- 
ceivership several years later. Friede v. Mac- 
key, Mass., 10 N. E. Rep. (2d) 102. 54 
B. L. J. 894. : 


§ 1365.—Stock purchased on misrepresenta- 
tion. 


A person contracted with the president 
of a bank to purchase ten shares of the 
bank’s stock, believing at the time that the 
shares belonged to and were being sold by 
the bank. The shares actually belonged 
to the president. Upon the failure of the 
bank it was held that the purchaser did 
not become the owner of the shares and 
was not subject to the statutory liability 


im) 


Ww. 


4 Fi 
to 
pa 
tic 
wi 
q Ol 
J. 
di 
re 
; of 
B 
J. 
§ 
t] 
d 


THE BANKING 


imposed upon bank stockholders. Bates v. 
First Trust & Savings Bank, Ia., 269 N. 
W. Rep. 437. 54 B. L. J. 67. 


STOPPING PAYMENT 


§ 1370. Right to stop payment. 


Where the drawer of a check delivers it 
to a bank in escrow, with instructions to 
pay it to the payee upon certain condi- 
tions, and those conditions are complied 
with, the drawer cannot thereafter stop 
payment of the check. Barnett v. Kemerer, 
Okla., 66 Pac. Rep. (2d) 1053. 54 B. L. 
J. 520. 


§ 1376. Third party stopping payment. 


The payee of a banker’s check (or 
draft) has no right to stop payment or to 
require the drawer bank to stop payment 
of the check. Polotsky v. Artisans Savings 
Bank, Del., 188 Atl. Rep. 63. 54 B. L. 
J. 87. 


§ 1378. Stopping payment of  cashier’s 
check. 


The plaintiff deposited in the Bank of 
United States a cashier’s check issued by 
the defendant bank. Before the check was 
collected, the Bank of United States failed 
and the plaintiff immediately notified the 
defendant not to pay the check. The de- 
fendant, however, paid the check upon pre- 
sentment. The plaintiff later recovered a 
substantial portion of the check through a 
settlement with the receiver. In this action, 
it was held that the plaintiff was entitled 
to recover from the defendant the differ- 
ence between the amount of the cashier’s 
check and the amount received through the 
settlement, and in addition, $2,500 to cover 
legal expenses of the proceeding against 
the receiver. Wolf v. Title Guarantee & 
Trust Co., 296 N. Y. Supp. 800. 54 B. L. 
J. 688. 


TAXATION 


Taxation of stock transfers. 


Sections 270 and 270-a of the New York 
Tax Law, imposing a tax on stock trans- 
fers “of one and one-half cents for each 
and every share, except in cases where the 
shares or certificates are sold for twenty 
dollars or more per share, in which cases 
the tax shall be at the rate of two cents 
for each and every share,” is constitutional. 
Vaughan v. State, N. Y., 5 N. E. Rep. (2d) 
53. 54 B. L. J. 135 


§ 1411. Taxation of national banks. 


A city has no power to impose a license 
tax upon the privilege of carrying on a 
safe deposit business by a national bank. 
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Bank of California v. City of Portland, 
Ore., 69 Pac. Rep. (2d) 273. 54 B. L. 
J. 599. 


§ 1417. State tax on national bank shares. 


National banks, being instrumentalities 
of the United States, are not subject to 
taxation by a state or by any of its politi- 
cal sub-divisions, except in so far as such 
taxation is authorized by Congress. A na- 
tional bank is entitled to injunctive relief 
from illegal taxation of this character. 
Bank of California v. King County, 16 
Fed. Supp. 976. 54 B. L. J. 133. 


§ 1429. Income tax. 


A donation by a bank to a community 
chest may not be deducted from gross in- 
come for the purpose of computing a bank’s 
Federal Income Tax, under Section 23(a) 
of the Revenue Act of 1928. This law, 
however, was amended by the Revenue Act 
of 1936 under Section 23(q) of that Act. 
Contributions by banks and other corpo- 
rations to community chests and other 
charities, up to 5 per cent. of the taxpayer’s 
net income, may now be deducted. Mer- 
chants National Bank of Mobile v. Com- 
missioner of Internal Revenue, 90 Fed. 
Rep. (2d) 223. 54 B. L. J. 679, 749. 


Treasury Decision 4633, relating to debts 
charged off by banks or other corporations 
in obedience to orders of Federal or State 
supervisory authorities, is applicable to 
debts charged off by banks in accordance 
with orders of examiners of the Federal 
Deposit Insurance Corporation: 54 B. L. 
J. 423. 


Valuable rights or warrants, issued by a 
corporation to its stockholders, permitting 
them to subscribe for stock in two other 
corporations (which stock was owned by 
the first corporation), at prices below the 
existing market price, are taxable as in- 
come. Commissioner of Internal Revenue 
v. Meyer, 86 Fed. Rep. (2d) 593. 54 B. 
L. J. 212. 


An attorney in the Department of Jus- 
tice of Pennsylvania, appointed by the At- 
torney General and assigned to liquidation 
work in the Department of Banking, is an 
employee of the state and that portion of 
his income received from the state for his 
services as such attorney is not subject to 
a Federal income tax. Freedman v. Com- 
missioner of Internal Revenue, 92 Fed. Rep. 
(2d) 150. 54 B. L. J. 961. 


§ 1430. Stamp tax. 


Section 8 of the Silver Purchase Act of. 


June 19, 1934 (26 U. S. Code §904a), 
imposing a stamp tax of 50 per cent. on 
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the profits of transfers of any interest in 
silver bullion, is constitutional and valid 
even though it retroactively applies to 
transactions made on and after May 15, 
1934, thirty-five days prior to the date of 
the Act. United States v. Hudson, 57 Sup. 
Ct. Rep. 309, 54 B. L. J. 221. 


§ 1431. Gift tax. 


United States bonds which, by statute, 
are exempt from “all taxation” except 
estate or inheritance taxes, graduated ad- 
ditional income taxes (sur-taxes), and ex- 
cess-profits and war-profits taxes, are not 
exempt from gift tax. The term “all taxa- 
tion’ means taxes on the bonds themselves. 
The term does not include a gift tax which 
is not a tax on the bonds but rather on 
the right to transfer them. Hamersley v. 
United States, 16 Fed. Supp. 768. 54 B. 
L. J. 5. 


Relief from taxation. 

Article from Fortune magazine dealing 
with prospects of relief from taxation. 54 
B. L. J. 919. 


TELEPHONE AND TELEGRAPH 


Delay in delivering telegram concerning 
margin account. 


Where a broker closes out a margin ac- 
count, as a result of a telegraph company’s 
delay in delivering a message to the trader 
requesting additional margin, the measure 
of damages is the difference between the 
price at which the stock was sold and the 
price at which the trader could have rein- 
stated the transaction within a reasonable 
time after he received the notice. Western 
Union Telegraph Co. v. Sweeney, Tex., 102 
S. W. Rep. (2d) 670. 54 B. L. J. 714. 


TRAVELER'S CHECKS 
Priorities on failure of bank, see § 141. 


§ 1464. Traveler’s checks. 


A bank has the power to receive travel- 
ers checks from the issuing bank for the 
purpose of selling them upon a commission 
as the agent of the issuing bank. It has 
also the authority to sign an agreement to 
the effect that it will be liable to the issu- 
ing bank for any checks lost or stolen 
while in its possession and such agreement 
may be signed by the cashier acting on 
behalf of the bank. Mellon National Bank 
v. Citizens Bank & Trust Co., 88 Fed. Rep. 
(2d) 128. 54 B. L. J. 385. 


A bank which purchases travelers’ checks 
in good faith and for value can enforce 


them against the express company by which 
they were issued, although they were stolen 
from the bank which held them for sale 
as the express company’s agent and, al- 
though at the time of the stealing, they 
were blank as to the purchaser’s signature 
and counter-signature. American Express 
Co. v. Anadarko Bank & Trust Co., Okla., 
67 Pac. Rep. (2d) 55. 54 B. L. J. 417. 


USURY 


§ 1469. What constitutes usury. 


A North Dakota statute, chap. 159, Laws 
of 1935, provides “that any contract here- 
after made to pay interest on interest over- 
due shall be deemed usury.” It is held 
that this does not apply to a note which 
includes the principal sum due on a prior 
note and also the interest due on that note. 
Security Credit Co. v. Wieble, N. D., 272 
N. W. Rep. 750. 54 B. L. J. 548. 


The Texas statutory penalty (Rev. St. 
1925, Art. 5073) of double the amount of 
interest paid by a borrower within two 
years of his filing suit to recover the pen- 
alty does not apply unless the amount of 
the interest paid during that period was 
in excess of 10 per cent. of the amount of 
principal remaining unpaid. Temple Trust 
Co. v. Powers, Tex., 107 8. W. Rep. (2d) 
734. 54 B. L. J. 794, 


The Pennsylvania Small Loan Act (7 
P. S. § 751) permits small loan companies 
to charge 3% per cent. interest per month 
on loans up to $300. The law expressly 
provides that no additional “fees, fines or 
other charges” shall be made. It was held 
that charging an attorney’s commission for 
collection in addition to the 3% per cent. 
interest per month constituted a violation 
of the law and that the corporation mak- 
ing such charge was guilty of a misde- 
meanor. Commonwealth v. Pennsylvania 
Tioan Corp., Pa., 193 Atl. Rep. 141. 54 
RB. L. J 745. 


The West Virginia Small Loans Act is 
coustitutional and any plan by which a 
lender receives more than the amount of 
interest permitted by the act is void. Cash 
Service Co. v. Ward, West Va., 192 S. E. 
Rep. 344. 54 B. L, J. 811. 


WILLS 


§ 1509. Signature and execution. 


The Jaws of Pennsylvania (20 P. S. 
§ 191) require that a will be signed “at 
the end.” A woman drew her own will 
on a printed form. She wrote her signa- 
ture at the top of the will following the 
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printed words “Will of 

It was held that the will, not being signed 
at the end, was void and could not be ad- 
mitted to probate. In re Dietterich’s Estate 
Pa., 193 Atl. Rep. 158. 54 B. L. J. 785. 


§ 1510. Attestation. 


A will, consisting of a single sheet of 
paper, was written on one side of the sheet 
and signed at the feot by the testator and 
the witnesses. On the reverse side of the 
sheet were written further important pro- 
visions. This was subscribed by the testa- 
tor, but was not signed by the witnesses. 
It was held that the will was not witnessed 
at the end as required by the New York 
statute and that, therefore, it could not be 
probated. In re Roughgarden’s Will, 295 
N. Y. Supp. 355, 54 B. L. J. 608. 


Where a will, appointing a bank as 
executor or trustee is signed by stockhold- 
ers or officers of the bank as attesting wit- 
nesses, the will is valid, but the appoint- 
ment of the executor or trustee is void. 
Lawndale National Bank v. Kasper Ameri- 
ean State Bank, Ill., 6 N. E. Rep. (2d) 
670. 54 B. L. J. 512. 


§ 1511, 


A testator, with the intention of revok- 
ing his will, drew intersecting diagonal 
lines across each page of the will, wrote 
the word “void” and his initials on the 
first page of the will and also wrote the 
word “void” and his name on the envelope 
containing the will. The will, however, 
was left entirely legible. It was held that 
this did not constitute a revocation of the 
will under the Indiana statute providing 
that no will may be revoked unless it is 
destroyed or mutilated with the intention 
to revoke. Tinsley v. Carwile, Ind., 5 N. 
E. Rep. (2d) 982. 54 B. L. J. 516. 


Revocation of will. 


§ 1513. Construction and validity of will 


—provisions creating trusts. 


A provision in a will directed the trustees 
to set aside a sum of money or securities 
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sufficient to yield an annual income of $4,- 
000, the same to be paid to the testator’s 
sister in quarterly installments. It was 
held that this gave the sister the right to 
the definite sum of $4,000 annually and 
did not leave her at the hazard of decrease 
of income should the fund set up by the 
executors turn out to be insufficient to pro- 
duce the specified amount of income. In re 
Bamberger’s Estate, 297 N. Y. Supp. 547. 
54 B. L. J. 779. 


A trust created by a will for the benefit 
of “highly evolved individuals, with much 
occult knowledge, who are ceaselessly work- 
ing for the advancement of the Race and 
the alleviation of the suffering of Human- 
ity” is not valid as a charitable trust. In 
re Carpenter’s Estate, 297 N. Y. Supp. 649. 
54 B, L. J. 761. 


Text of trust provisions in the will of 
Charles Hayden. 54 B. L. J. 22. 


§ 1514. Legacies. 


A woman loaned money to her son, the 
latter agreeing in writing to repay it and 
that the sum “shall be regarded as an ad- 
vance to me” in the event of her death 
before repayment. After the loan was out- 
lawed by the statute of limitations, the 
mother made a will leaving a legacy to 
the son. Upon her death it was held that 
the amount paid to the son could not be 
regarded as an “advancement” and as such 
deducted from his legacy. Old Colony 
Trust Co. v. Underwood, Mass., 8 N. E. 
Rep. (2d) 792. 54 B. L. J. 636. 


WORKMEN’S COMPENSATION 


§ 1522. Compensable injuries. 


The receiver of a national bank is liable 
as such, under the Illinois Workmen’s Com- 
pensation Law, to an employee who is in- 
jured while working on the demolishment 
of a building which came to the possession 
of the receiver as one of the assets of the 
bank. Sneeden v. Industrial Commission, Tl., 
10 N. E. Rep. (2d) 327. 54 B. L. J. 915. 
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the profits of transfers of any interest in 
silver bullion, is constitutional and valid 
even though it retroactively applies to 
transactions made on and after May 15, 
1934, thirty-five days prior to the date of 
the Act. United States v. Hudson, 57 Sup. 
Ct. Rep. 309, 54 B. L. J. 221. 


§ 1431. Gift tax. 


United States bonds which, by statute, 
are exempt from “all taxation” except 
estate or inheritance taxes, graduated ad- 
ditional income taxes (sur-taxes), and ex- 
cess-profits and war-profits taxes, are not 
exempt from gift tax. The term “all taxa- 
tion” means taxes on the bonds themselves. 
The term does not include a gift tax which 
is not a tax on the bonds but rather on 
the right to transfer them. Hamersley v. 
United States, 16 Fed. Supp. 768. 54 B. 
5. 


Relief from taxation. 

Article from Fortune magazine dealing 
with prospects of relief from taxation. 54 
B. L. J. 919. 


TELEPHONE AND TELEGRAPH 


Delay in delivering telegram concerning 
margin account. 


Where a broker closes out a margin ac- 
count, as a result of a telegraph company’s 
delay in delivering a message to the trader 
requesting additional margin, the measure 
of damages is the difference between the 
price at which the stock was sold and the 
price at which the trader could have rein- 
stated the transaction within a reasonable 
time after he received the notice. Western 
Union Telegraph Co. v. Sweeney, Tex., 102 
S. W. Rep. (2d) 670. 54 B. L. J. 714. 


TRAVELER’S CHECKS 
Priorities on failure of bank, see § 141. 


§ 1464. Traveler’s checks. 


A bank has the power to receive travel- 
ers checks from the issuing bank for the 
purpose of selling them upon a commission 
as the agent of the issuing bank. It has 
also the authority to sign an agreement to 
the effect that it will be liable to the issu- 
ing bank for any checks lost or stolen 
while in its possession and such agreement 
may be signed by the cashier acting on 
behalf of the bank. Mellon National Bank 
v. Citizens Bank & Trust Co., 88 Fed. Rep. 
(2d) 128. 54 B. L. J. 385. 


A bank which purchases travelers’ checks 
in good faith and for value can enforce 


them against the express company by which 
they were issued, although they were stolen 
from the bank which held them for sale 
as the express company’s agent and, al- 
though at the time of the stealing, they 
were blank as to the purchaser’s signature 
and counter-signature. American Express 
Oo. v. Anadarko Bank & Trust Co., Okla., 
67 Pac. Rep. (2d) 55. 54 B. L. J. 417. 


USURY 


§ 1469. What constitutes usury. 


A North Dakota statute, chap. 159, Laws 
of 1935, provides “that any contract here- 
after made to pay interest on interest over- 
due shall be deemed usury.” It is held 
that this does not apply to a note which 
includes the principal sum due on a prior 
note and also the interest due on that note. 
Security Credit Co. v. Wieble, N. D., 272 
N. W. Rep. 750. 54 B. L. J. 548. 


The Texas statutory penalty (Rev. St. 
1925, Art. 5073) of double the amount of 
interest paid by a borrower within two 
years of his filing suit to recover the pen- 
alty does not apply unless the amount of 
the interest paid during that period was 
in excess of 10 per cent. of the amount of 
principal remaining unpaid. Temple Trust 
Co. v. Powers, Tex., 107 8. W. Rep. (2d) 
734. 54 B. L. J. 794. 


The Pennsylvania Small Loan Act (7 
P. S. § 751) permits small loan companies 
to charge 3% per cent. interest per month 
on loans up to $300. The law expressly 
provides that no additional “fees, fines or 
other charges” shall be made. It was held 
that charging an attorney’s commission for 
collection in addition to the 3% per cent. 
interest per month constituted a violation 
of the law and that the corporation mak- 
ing such charge was guilty of a misde- 
meanor. Commonwealth v. Pennsylvania 
T.oan Corp., Pa., 193 Atl. Rep. 141. 54 
B. L. 745. 


The West Virginia Small Loans Act is 
coustitutional and any plan by which a 
lender receives more than the amount of 
interest permitted by the act is void. Cash 
Service Co. v. Ward, West Va., 192 S. E. 
Rep. 344. 54 B. L, J. 811. 


WILLS 


§ 1509. Signature and execution. 


The Jaws of Pennsylvania (20 P. S. 
§ 191) require that a will be signed “at 
the end.” A woman drew her own will 
on a printed form. She wrote her signa- 
ture at the top of the will following the 
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printed words “Will of 

It was held that the will, not being signed 
at the end, was void and could not be ad- 
mitted to probate. In re Dietterich’s Estate 
Pa., 193 Atl. Rep. 158. 54 B. L. J. 785. 


§ 1510. Attestation. 


A will, consisting of a single sheet of 
paper, was written on one side of the sheet 
and signed at the foot by the testator and 
the witnesses. On the reverse side of the 
sheet were written further important pro- 
visions. This was subscribed by the testa- 
tor, but was not signed by the witnesses. 
[It was held that the will was not witnessed 
at the end as required by the New York 
statute and that, therefore, it could not be 
probated. In re Roughgarden’s Will, 295 
N. Y. Supp. 355. 54 B. L. J. 608. 

Where a will, appointing a bank as 
executor or trustee is signed by stockhold- 
ers or officers of the bank as attesting wit- 
nesses, the will is valid, but the appoint- 
ment of the executor or trustee is void. 
Lawndale National Bank v. Kasper Ameri- 
ean State Bank, Ill., 6 N. E. Rep. (2d) 
670. 54 B. L. J. 512. 


§ 1511. Revocation of will. 


A testator, with the intention of revok- 
ing his will, drew intersecting diagonal 
lines across each page of the will, wrote 
the word “void” and his initials on the 
first page of the will and also wrote the 
word “void” and his name on the envelope 
containing the will. The will, however, 
was left entirely legible. It was held that 
this did not constitute a revocation of the 
will under the Indiana statute providing 
that no will may be revoked unless it is 
destroyed or mutilated with the intention 
to revoke. Tinsley v. Oarwile, Ind., 5 N. 
E. Rep. (2d) 982. 54 B. L. J. 516. 


§ 1513. Construction and validity of will 


—provisions creating trusts. 


A provision in a will directed the trustees 
to set aside a sum of money or securities 
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sufficient to yield an annual income of $4,- 
000, the same to be paid to the testator’s 
sister in quarterly installments. It was 
held that this gave the sister the right to 
the definite sum of $4,000 annually and 
did not leave her at the hazard of decrease 
of income should the fund set up by the 
executors turn out to be insufficient to pro- 
duce the specified amount of income. In re 
Bamberger’s Estate, 297 N. Y. Supp. 547. 
54 B. L. J. 779. 


A trust created by a will for the benefit 
of “highly evolved individuals, with much 
occult knowledge, who are ceaselessly work- 
ing for the advancement of the Race and 
the alleviation of the suffering of Human- 
ity” is not valid as a charitable trust. In 
re Carpenter’s Estate, 297 N. Y. Supp. 649. 
54 B, L. J. 761. 


Text of trust provisions in the will of 
Charles Hayden. 54 B. L. J. 22 


§ 1514. Legacies. 


A woman loaned money to her son, the 
latter agreeing in writing to repay it and 
that the sum “shall be regarded as an ad- 
vance to me” in the event of her death 
before repayment. After the loan was out- 
lawed by the statute of limitations, the 
mother made a will leaving a legacy to 
the son. Upon her death it was held that 
the amount paid to the son could not be 
regarded as an “advancement” and as such 
deducted from his legacy. Old Colony 
Trust Co. v. Underwood, Mass., 8 N. E. 
Rep. (2d) 792. 54 B. L. J. 636. 


WORKMEN’S COMPENSATION 


§ 1522. Compensable injuries. 


The receiver of a national bank is liable 
as such, under the Illinois Workmen’s Com- 
pensation Law, to an employee who is in- 
jured while working on the demolishment 
of a building which came to the possession 
of the receiver as one of the assets of the 
bank. Sneeden v. Industrial Commission, Il., 
10 N. E. Rep. (2d) 327. 54 B, L. J. 915. 
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